United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 





BRIEF FOR APPELLEE 
ALLIS-CHALMERS MANUFACTURING COMPANY 


Gnited States Court of Appeals 


POR THE DisTRICT OF coLUMsBiA CIRCUIT §— United States Court of Appears 


For the 
District nf Carr 





rier “umbia Cireuit 
No. 14, 420 rilEG SEP 29 1059 

E. J. BARRETT, JR., ET AL, S are at 
Appelfants, 


v. 
CHARLES H. TOMPKINS COMPANY, ET AL, 


” >, Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES E. PLEDGER, JR. 
RANDOLPH C. RICHARDSON 


912 Washington Building 
Washington 5, D. C. 


Attorneys for Appellee, 
Of Counsel: Allis-Chalmers Manu- 

facturing Company, a 
Justin L. Edgerton : ? 
John F. Mahoney, Jr. eprpereiren 


512 Washington Building 
Washington 5, D. C. 


Washington, D. C. ROBERT I, THIEL EX 3-0625 
Printer 














(i) 
STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, Allis-Chalmers Manufacturing 
Company, the question presented as to it is: | 


Did the trial court properly grant its motion for summary 
judgment on the grounds that the deposition of the malé appellant 
and the applicable law established negligence and/or contributory 
negligence on the part of the male appellant, and barred recovery 
on the part of appellants against this appellee. 
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ARGU MENT; 


lL Appellee Concedes That Under Rule 56, Federal Rules Of 
Civil Procedure, A Motion For Summary Judgment Should 


Not Be Granted If There Are Any Genuine Issues As To 
Any Material Facts i#- #« # = * «* 


tl, The Manlift Was Designed And Constructed By Appellee 
But It Did Not Install It Or Any Of Its Appurtenances 


il. The Deposition And Pretrial Statement Of The Male Ap- 
pellant Establish That There Are No Genuine Issues Of 
Any Material Facts Regarding The Cause And Happening 


° ° 


Of The Accident, And That It Was Caused By Negligence 
And/Or Contributory Negligence On The Part Of The Male 


Appellant  « «w« «© %» « © & *® @ 


IV. The Exhibit Of Appellee Displays The Design, Construction, 


And Operation Of The Manlift Involved And Establishes 
That It Satisfies The Law's Demands : «© «& 


Vu The Applicable Law Supports The Action Of The District 
Court In Granting Summary Judgment Herein On The 
Grounds Of Negligence And/Or Contributory Negligence 


VI. The Interrogatories To Appellee And Its Objection Thereto 


Are Not A Part Of ThisAppeal . . . |. . 


vil. The Doctrine Of Res Ipsa Loquitur Is Not A Part Of This 
- Appeal, However, It Does Not Apply To Appellee 


VI. The Doctrine Of Sudden Emergency Does Not Apply To 
ThisCase «lw ltl lll ll 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14, 420 


E. J. BARRETT, JR., ET AL, 
Appellants, 
Vv. 
CHARLES H. TOMPKINS COMPANY, ET AL, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
ALLIS-CHALMERS MANUFACTURING COMPANY: 


COUNTERSTATEMENT OF THE CASE 


Throughout this brief, unless otherwise indicated, references to 


appellee shall refer to appellee, Allis-Chalmers Manufacturing Company. 


Male appellant alleged he suffered injuries while riding a lift 
manufactured by appellee; and that hazardous, careless, dangerous 
and reckless design and construction of the lift by appellee caused his 
injury. (J. A. 2 and 3) Appellee denied the allegations and averred 
negligence and/or contributory negligence on the part of male appellant. 
(J.A. 6 and 7) Female appellant claimed loss of consortium. 
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Answers to certain interrogatories propounded to appellee, The 
Charles H. Tompkins Company (J. A. 28) and this appellee (J. A. 32) 
disclose that appellee, The Charles H. Tompkins Company, construc- 
ted the building in which the manlift was installed and provided the 
openings in the floor slabs through which it traveled; this appellee de- 
signed and constructed the manlift; the Whiting Elevator Company in- 
stalled the manlift in the building; and there is no information as to who 
constructed and installed the hoods (funnels). 


During deposition of male appellant he testified that: he had been 
working at the place where the accident occurred for approximately two 
or three months before the accident and his employment consisted of 


his going to various floors of the building and obtaining customers’ cars 
which were parked there (J. A. 9); in order for him to accomplish his 


work, it was necessary for him to ride the lift manufactured by appellee 
and he rode that lift from the very beginning of his employment there; 
he had not had any previous accidents or difficulties on or with the Lift, 
prior to the date of the accident complained of, although he had ridden 
it many times before the accident; the Assistant Manager of the garage 
had instructed him that in riding the lift he should grab hold of the hook, 
step on the lift, and stand directly up, stand straight up (J. A. 10); he 
had ridden the lift five or ten times on the day of the accident, before 
the accident occurred; in his own words, the way the accident occurred 
was that he put his hand on the hook of the lift, placed his right foot on 
the step of the lift and when it started up, he put his left foot on the step 
and in some way it slipped off the step, so he bent over instantly to see 
what happened to his foot and there he was caught in a trap; he did not 
know what caused the accident nor know of anything on the lift that 
caused his left foot to slip; his whole trouble came about as a result of 
one of his feet slipping off the step (J. A. 12); he got his right foot on the 
step alright, but when he put his left foot on, it slipped off; he did not 
know what caused his left foot to slip off the step; he was holding on the 
bar with one hand only; while he was riding upward on the lift in a bent- 
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over position, his body caught in the funnel at the ceiling of the floor, 
through which the lift traveled; there was a funnel at the ceiling of each 
floor of the premises (J. A. 13); these funnels had been there ever since 
he worked there (J. A. 14); from working there, he knew how the lift 
was started and stopped (J. A. 16); there was a rope alongside the lift 
that operated a safety switch device, but he made no effort to pull that 
switch as he was riding the lift (J. A. 16 and 17); and he had never made 
any complaints to the owner or operator of the garage concerning the 
lift (J. A. 19). 3 


Appellee filed its motion for summary judgment under Rule 56, 
Federal Rules of Civil Procedure, on the grounds that the deposition of 
male appellant, and the applicable law, established negligence and/or 
contributory negligence on the part of male appellant, thereby barring 
recovery on the part of appellants against appellee. (J. A. 37) After 
hearing thereon, during which appellee's exhibit (J. A. 49 and 17 this 
brief) was received in evidence, the District Court issued its order 
granting appellee's motion. (J. A. 46) | 


SUMMARY OF ARGUMENT 


Appellee concedes that under Rule 56, Federal Rules of Civil 
Procedure, a motion for summary judgment should not be granted if 
there are any genuine issues as to any material facts. However no 
genuine issues as to any material facts exist in this case. 


Interrogatories and answers thereto disclose that appellee de- 
signed and constructed the manlift, but that it did not construct the 
building wherein it was installed, or install it, or provide openings in 
the floor slabs through which it traveled, or manufacture or install any 
of its apurtenances. | 


The deposition of male appellant and his pretrial statement estab- 
lish negligence and/or contributory negligence on his part. They estab- 
lish that although he was familiar with the manlift from riding thereon 
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frequently, and he knew how to start and stop it, and he had been in- 
structed that in riding it he should step thereon and stand directly up, 
stand straight up, that nevertheless, in riding the manlift just prior to 
the accident, he rode it in a bent over position and not in a normal 


manner but in violation of instructions given to him. 


Appellee's exhibit clearly discloses that appellee satisfied the 
law's demands in designing and constructing the manlift as this mecha- 
nism contains everything necessary to make it function properly for the 
purpose for which it was designed, and it does not have any latent de- 
fects. 


The applicable law, cited herein, establishes that: negligence 
and/or contributory negligence can be established by plaintiff's own 
testimony; plaintiff's negligence and/or contributory negligence asa 
matter of law bars his recovery; a party has no right to knowingly ex- 
pose himself to danger and then recover damages for an injury he might 
have avoided by use of reasonable precaution; a manufacturer is under 
no duty to protect the user of a machine against a danger which is per- 
fectly obvious; and, if there are no latent defects, a manufacturer satis- 
fies the law's demands when it has done everything necessary to make 
the machine function properly for the purpose for which it was designed, 
as a manufacturer is not obligated by law to make a machine accident 
proof or foolproof. In addition, the law is well settled that where the 
plaintiff's deposition, and pertinent exhibits, are in evidence, and there 
is no possible liability in law, or genuine issues of material facts, the 
established practice is summary judgment. 


The interrogatory to this appellee and its objection thereto, and 
the doctrines of res ipsa loquitur and of sudden emergency, are not 
parts of this appeal. This appeal presents the questions, only, of 
whether the District Court properly granted the motions for summary 
judgment. 


ARGUMENT 
L. 


APPELLEE CONCEDES THAT UNDER RULE 56, FEDERAL RULES 
OF CIVIL PROCEDURE, A MOTION FOR SUMMARY JUDGMENT 
SHOULD NOT BE GRANTED IF THERE ARE ANY GENUINE ISSUES 
AS TO ANY MATERIAL FACTS. 


Appellee concedes that under Rule 56, Federal Rules of Civil 
Procedure, a motion for summary judgment should not be granted if 
there are any genuine issues as to any material facts. ) 


From the answers to interrogatories propounded to appellee, The 
Charles H. Tompkins Company (J. A. 28) and to this appellee (J. A. 32) 
it is established that: appellee, The Charles H. Tompkins Company, 
constructed the building in which the manlift was installed and provided 
the openings in the floor slabs through which it traveled; this appellee 
designed and constructed the manlift; the Whiting Elevator Company 
installed it; and there is no information as to who constructed and in- 
stalled the hoods (funnels). Therefore, appellee merely designed, 
constructed and sold the manlift. ! 


The deposition of the male appellant, hereinafter discussed, 
leaves no genuine issues as to any material facts regarding the facts 
and circumstances surrounding the cause and happening of the accident. 


It is therefore respectfully submitted that no genuine issues as to 
any material facts exist herein as to design and construction of the man- 
lift, its installation, and the facts and circumstances surrounding the 
happening of the accident. : 


il. 


THE MANLIFT WAS DESIGNED AND CONSTRUCTED BY APPEL- 
LEE BUT IT DID NOT INSTALL IT OR ANY OF ITS APPUR- 
TENANCES. 


Answers to interrogatories, (J. A. 28 and 32) establish that: 
appellee designed and manufactured the manlift; it was installed by the 
Whiting Elevator Company, appellee, the Charles H. Tompkins Com- 
pany, constructed the building and provided the openings in the floor 
slabs through which the manlift traveled; and there is no information 
as to who installed the inverted funnels or hoods. 


Accordingly, and as appellee merely designed, constructed and 
sold the manlift it had no control over it at the time of the accident. 


In addition, | and as appellants complain about the openings in the 
floor slabs, and inverted funnels, hoods or deflectors, this appellee 
cannot be effected thereby as it neither constructed the building nor 
provided the openings in the floor slabs nor furnished or installed the 
manlift or its appurtenances. 


Summarily, as it only designed, constructed and sold the manilift, 
no liability can attach to it in connection with installation or operation 
of the manlift. 


Discussion of appellee's freedom of liability based on design and 
construction is hereinafter discussed. 


Til. 


THE DEPOSITION AND PRETRIAL STATEMENT OF THE MALE 
APPELLANT ESTABLISH THAT THERE ARE NO GENUINE 
ISSUES OF ANY MATERIAL FACTS REGARDING THE CAUSE 
AND HAPPENING OF THE ACCIDENT, AND THAT IT WAS 
CAUSED BY NEGLIGENCE AND/OR CONTRIBUTORY NEGLI- 
GENCE ON THE PART OF THE MALE APPELLANT. © 


The deposition of the male appellant establishes that: he had 
been working at the place when the accident occurred for approximately 
two or three months before the accident, and his employment consisted 
of his going to various floors of the building and obtaining customers' 
cars which were parked there (J. A.9); in order for him to accomplish 
his work, it was necessary for him to ride the lift manufactured by 
appellee and he rode that lift from the very be ginning of his employment 
there; he had not had any previous accidents or difficulties on or with 
the lift, prior to the date of the accident complained of, although he had 
ridden it many times before the accident; the Assistant Manager at the 
garage had instructed him that in riding the lift he should grab hold of 
the hook, step on the lift, and stand directly up, stand straight up 
(J. A. 10); he had ridden the lift {ive or ten times on the day of the acci- 
dent, before the accident occurred; in his own words, the way the 
accident occurred was that he put his hand on the hook of the lift, placed 
his right foot on the step of the lift and when it started up, he put his 
left foot on the step and in some way it slipped off the step, so he bent 
over instantly to see what happened to his foot and there he was caught 
in a trap; he did not know what caused the accident nor know of anything 
on the lift that caused his left foot to slip; his whole trouble came about 
as a reSult of one of his feet slipping off the step (J. A. 12); he got his 
right foot on the step alright, but when he put his left foot on, it slipped 
off; he did not know what caused his left foot to slip off the step; he was 
holding on the bar with one hand only; while he was riding upward on 
the lift in a bent-over position, his body caught in the funnel at the ceil- 


ing of the floor, through which the lift traveled; there was a funnel at 
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the ceiling of each floor, through which the lift traveled (J. A. 13); these 
funnels had been there ever since he worked there (J. A. 14); from work- 
ing there, he knew how the lift was started and stopped (J. A. 16); there 


was a rope alongside the lift that operated a safety switch device, but 
he made no effort to pull that switch as he was riding the lift (J. A. 16 

and 17); and he had never made any complaints to the owner or opera- 
tor of the garage concerning the lift (J. A. 19). 


It appears obvious that while thus riding the manlift, any 
reasonable prudent person should have expected and known that his 
body could collide with the funnel at the ceiling through which the man- 
lift traveled. This appears clear not only because of the instructions 
given to male appellant concerning the manner in which he should ride 
the manlift but also from appellee's exhibit hereinafter referred to. 


In addition to male appellant's testimony, his pretrial statement 
(J. A. 40) discloses that he was not riding the manlift in a normal man- 
ner. It states that he was riding the manlift in a bent over position 
with his rear protruding. 


From the above testimony of male appellant it is submitted that 
there are no genuine issues of any material facts regarding the cause 
and happening of the accident. Male appellant's testimony clearly and 
definitely establishes that, although he was instructed to grasp the hand- 
grip on the lift, step on its step and stand directly up; stand straight up, 
he did not follow these instructions in riding the lift immediately prior 
to and at the time of the accident. To the contrary, his testimony es- 
tablishes that, although during his employment of two or three months 
prior to the accident, he was familiar with the lift, its operation, and 
how he could start and stop it, and he had been adequately instructed 
as to how he should ride on the lift, nevertheless ne negligently, in 
utter disregard of his own safety, and in violation of the instructions 
as to how he should use the lift, proceeded to ride upward on it ina 
bent-over position, when he knew, or should have known, that while 
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riding the lift upward in that position, his body could collide with the 
funnel at the ceiling through which the lift traveled. 


IV. 


THE EXHIBIT OF APPELLEE DISPLAYS THE DESIGN, 
CONSTRUCTION, AND OPERATION OF THE MANLIFT 
INVOLVED AND ESTABLISHES THAT IT | THE 
LAW'S DEMANDS 


Reference is made to exhibit of appellee, Exhibit No. 1, 'Nordyke 
Service Elevator", Allis-Chalmers brochure, (J.A.49 and 17 this 
brief)which was admitted as evidence and used in the hearing before the 


District Court on Appellees’ motions for summary judgments. This ex- 
hibit is incorporated in this brief for convenience of this Court. 


Appellee has numbered as pages 2 and 4 certain portions of this 
exhibit in order that this Court may be enlightened as to installation, 
use, and operation of the manlift in, among other establishments, 
garages such as the premises involved in this case. In the picture on 
marked page 2 of the exhibit and entitled "Garage" there is portrayed 
a manlift installation such as that involved in this case. This picture 
shows the manlift, a cement ceiling with apertures therein through 
which the manlift ascends and descends, an inverted funnel at a ceiling 
through which the manlift ascends, and a control rope running along the 
ascending and descending side of the manlift, which control rope oper- 
ates a safety switch device for starting and stopping the motion of the 
manlift. On marked page 4 of this exhibit is found a detailed picture of 
the entire manlift mechanism. Attention is invited to the following dis- 
played therein: the steps; hand hold brackets; and control rope which 
runs the entire length of the ascending and descending sides of the man- 
lift for use in starting and stopping the motim of the manlift by activa- 
tion of the safety switch device. The appellants have referred to the 
hand hold bracket as "hook", and they claim that male appellant was 
injured when his body came in contact with the concrete slab of the 
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ceiling while he was ascending on the manlift with his body in a bent 


over position. 


It is obvious from this exhibit that in riding this manlift according 
to the instructions given to male appellant, that a person should first : 
grab hold of the hand hold, then step upon the step, and stand directly ‘ 
up, stand straight up, and that if the manlift is thus ridden no danger is 
involved. Furthermore, and as displayed on our marked page 4, by 
use of the control rope, a rider can stop the motion of the manlift at 
any time and at any position. With reference to the inverted funnels 
at the ceiling of the floors through which the manlift travels, it is ap- 
parent from the picture disclosing an installation in a garage, on our 
marked page 2 of this exhibit, that if a rider rides this manlift ina 
bent over position his body will protrude, and thus possibly collide 
with the inverted funnel. However, taking into consideration the design 
and construction of this manlift mechanism and purposes thereof, (ex- 
clusive of the openings in the ceilings, and inverted funnels) it is further 
respectfully submitted that this appellee satisfied the law's demands, as 
there are no latent defects, and appellee did everything necessary to 
make the machine function properly for the purpose for which it was 
designed. 


As established by the law, herinafter stated, appellee is under no 
obligation to produce a machine which is accident proof or foolproof, 
and is under no duty to protect the user of its machine against a danger 
which is perfectly obvious. 
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Vi 


THE APPLICABLE LAW SUPPORTS THE ACTION. 
OF THE DISTRICT COURT IN GRANTING SUMMARY 
JUDGMENT HEREIN ON THE GROUNDS OF NEGLI- 
GENCE AND/OR CONTRIBUTORY NEGLIGENCE. | 


In Faucett v. Bergman, 22 F.2d 1718, 720, 57 App. D.C. 290, 
this court held: | 


"'It is only where the facts are such that all 
reasonable men must draw the same conclusion from 
them, that the question of negligence is ever considered 
as one of law for the court.'’ Grand Trunk Railway Co. v. 
Ives, 144 U.S. 408, 417, 12 S.Ct. 679, 683 (36 L Ed 485). 
(4) At the same time it is well settled that the court may 
withdraw a case from the jury altogether, and direct a 
verdict against plaintiff, where the evidence against him 
is undisputed, or of such conclusive character that the 
court, in the exercise of a sound judicial discretion, 
would be compelled to set aside a verdict returned in 
opposition to it. Patton v. Texas & Pacific Railroad 
Co., 179 U.S. 658, 659, 21 S.Ct. 275, 45 L Ed.: 361. * * * 


Accordingly, since plaintiff's testimony estab- 
lished his own negligence, and failed to disclose negli- 
gence upon the part of the truck driver, the lower court 
was right in directing a verdict against him". | 


In Eclov v. Dalton, 38 A. 2d 661, 662, Municipal Court of Appeals 
for the District of Columbia (1944), Judge Hood stated: 


'(3) However, a plaintiff's own testimony may be 
such as to establish contributory negligence on his part 
as a matter of law. Faucett v. Bergmann, 57 App.D.C. 
290, 22 F.2d 718; Capital Transit Co. v. Holloway, D.C. 
Mun. App., 35 A.2d 649, 72W.L.R. 212." | 


In Brown et al v. Clancy, 43 A. 2d 296, 297, Municipal Court of 
Appeals for the District of Columbia (1945) Chief Judge Richardson 
stated: : 


"(1) Ordinarily questions of negligence and contri- 
butory negligence are for decision by a jury, or trial court 
sitting without a jury. But where the facts clearly appear 
from the undisputed evidence, where they are such that, 
conceding every legitimate inference, but one reasonable 
conclusion may be drawn, the issue is one of law for the 
court. This, we think is determinative of the present case 
on the issue of plaintiff's contributory negligence." 
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The following decisions involve facts more similar to those in 


this case. 


In Beidier v. Branshaw, 200 Ill. 425, 65 N.E. 1086, it was held 
that an employee of a tenant of a business building, in which the land- 
lord maintained a combination passenger and freight elevator which was 
without guards on two of its sides, was guilty of contributory negligence 
as a matter of law when he stood upon one of the unguarded sides and 
his heel was caught between the edge of the elevator and a projection of 
a window, when the elevator was ascending. The court stated at page 
1088 of 65 N.E.: 


"We are satisfied that the injury in this case was 
caused by 'the negligence of the deceased in standing so 
near the edge of the car that his heel was caught as the 
car passed the lintel in its ascent; that he knew the con- 
struction of the elevator shaft, and that the car in its 
ascent passed within a short distance of the lintel, and 
that it was without rail or guard on that side; and that 
he thoughtlessly stood in such a position that his heel 
was caught between the car and the lintel as the car 
passed that point; and that his negligence was of such a 
character as to prevent a recovery, and that the trial 
court should have so instructed the jury. The judg- 
ments of the superior and appellate courts will there- 
fore be reversed." 


In Hucaluk v. Clyde Realty Co. (1954) 378 Pa. 169,106 A. 2d 829, 
a nonsuit was granted where plaintiff decedent placed his head in an 
elevator shaft in seeking to determine where the elevator was. The 
only evidence as to how the accident occurred consisted of statements 
of the plaintiff decedent to a priest just prior to his death. He declared 
in substance that he put his head in the elevator shaft to see whether 
the elevator was up or down and the elevator came down and the acci- 
dent happened that way. The court stated, at page 831 of 106 A. 2d: 


"It will suffice to state that ordinarily one who puts 
his head into an elevator shaft and is struck by a descending 
or ascending elevator is guilty of contributory negligence." 


and at pages 832-833: 
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"That decedent in the present case was guilty of 
contributory negligence in placing his head in the elevator 
shaft is so apparent that no reasonable minds could dis- 
agree as to the existence of decedent's contributory negli- 
gence. Such negligence must, therefore, be declared as a 
matter of law." : 


In Lovenguth v. City of Bloomington, 71 Ill. 238, which was cited 
in Beidler v. Branshaw, supra, there is stated at p. 241: 


"A party has no right to knowingly expose himself 
to danger, and then recover damages for an injury which 
he might have avoided by the use of reasonable precaution." 


In Jamieson et al v. Woodward & Lothrop et al, 247 F.2d 23 (101 
U.S. App. D.C. 32) Cert. den. 355 U.S.85, 2 L.Ed. 2d 63, 78 S.Ct. 84, 
wherein this Court so ably and thoroughly considered the question of 
liability of a manufacturer for personal injuries resulting from the use 
of its product, this Court held, at page 27 of 247 F. 2d, in approving the 
decision of Campo v. Scofield, 301 N.¥. 468, 95 N.E. 2d 802 (95): 


"The gist of the holding is that a manufacturer is 
under no duty to protect the user against a danger 
which is perfectly obvious. The pertinent quot- 
able portions of the opinion are much too long to 
recite here; two short statements must suffice. 
*****The court said: 


"If a manufacturer does everything necessary 
to make the machine function properly for the purpose 
for which it is designed, if the machine is without any 
latent defect, and if its functioning creates no danger 
or peril that is not known to the user, then the manu- 
facturer has satisfied the law's demands. We have 
not yet reached the state where a manufacturer is 
under the duty of making a machine accident proof 
or foolproof.’ 


And this Court further held at page 33 in ied ing the summary 
judgments for the defendants therein: ) 


"The plaintiff's deposition was in, and so were the 
pertinent exhibits. If there is no possible liability in law, 
and no genuine issue of material facts exists, the estab- 
lished practice is summary judgment." 
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Accordingly, it is respectfully submitted that the applicable law 
set forth herein establishes that the District Court properly granted the 


motion for summary judgment upon the grounds of negligence and/or 


contributory negligence on the part of the male appellant. 


WL 


THE INTERROGATORIES TO APPELLEE AND 
ITS OBJECTION THERETO ARE NOT A PART 
OF THIS APPEAL. 


The interrogatories to this appellee and its objection thereto 
(J. A. 33 and 34) are not a part of this appeal. For information of this 
Court the card received by this appellee from the District Court in- 
forming that motions of appellees for summary judgments had been 
granted, contained the following notation: "Interrogatories of plaintiff 
now moot.” It is further respectfully submitted that this action on the 
part of the District Court was proper as its granting of the motions for 


summary judgments terminated this litigation in that Court. 


Vil. 
THE DOCTRINE OF RES IPSA LOQUITUR IS NOT 
A PART OF THIS APPEAL, HOWEVER, IT DOES 
NOT APPLY TO APPELLEE. 

As appellee merely designed, constructed and sold the manlift 
and did not construct the building wherein it was installed, or install it, 
or provide the openings in the ceilings through which it traveled, or 
manufacture or install its appurtenance, appellee had no control or 
right of control of the manlift at the time the accident occurred. There- 
fore, the doctrine of res ipsa loquitur does not apply to appellee. 


In connection therewith attention of this Court is invited to 
Pennsylvania Railroad v. Pomeroy, 96 U.S. App. D.C.128, 239 F.2d 
435. 
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Vit. 
THE DOCTRINE OF SUDDEN EMERGENCY 
DOES NOT APPLY TO THIS CASE. 

The doctrine of sudden emergency is not a part of this appeal, 
and therefore should not be considered. However, as appellants have 
referred to it in their brief it is respectfully submitted that the case of 
Freuhauf Trailer Company v. Gusewelle, 190 F.2d 248, 249, cited by 
appellants, held that this rule can not benefit a person who finds him- 
self in an emergency brought about by his own negligence. It is clear 
from the deposition of male appellant that his claimed emergency was 
brought about by his own negligence and/or contributory negligence in 
permitting his left foot to slip off the step, and riding the manlift in a 
bent over position, contrary to instructions given him as to how he 
should ride the manlift. | 


CONCLUSION 


The motion of appellee for summary judgment should have been 


granted because male appellant's deposition and pretrial statement, and 
appellee's exhibit, establishes negligence and/or contributory negli- 
gence, as a matter of law, on the part of male appellant in his improp- 
erly riding appellee's manlift, which satisfied the law's demands. 


It is therefore respectfully submitted and requested that the order 
of the District Court under date of February 18, 1958, be affirmed. 
Respectfully submitted, 
CHARLES E. PLEDGER, JR. 
RANDOLPH C. RICHARDSON 


512 Washington Building 
Of Counsel: Washington 5, D. C. 


Justin L. Edgerton Attorneys for Appellee, 

John F. Mahoney, Jr. Allis-Chalmers Manufactur- 
912 Washington Building ing Company, a corporation 
Washington 5, D. C. 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellees, Estates of Charles H. Tompkins 
and Lida R. Tompkins, and Charles H. Tompkins Company, the ques- 
tions presented are: 


1. Can the builder of premises, be held liable in any way for an 
accident happening on a manlift which he neither manufactured nor 
installed in the building ? ; 


2. Are the lessors of a building liable for an injury to an employee 
of the lessees as a result of an accident which happened on a manlift in 
the sole possession and control of the lessees and which manlift was 
neither manufactured nor installed by the lessors? | 


3. Did the trial court properly grant summary judgment on the 
basis of the facts and law? 














COUNTERSTATEMENT OF THE CASE 


SUMMARY OF ARGUMENT ° 


ARGUMENT: 
) The Builder Who Constructed The Premises, 
Appellee Chas. H. Tompkins Co., Did Not 
Manufacture Or Control The Manlift And Had 
No Connection With The Building At The Time 
Of The Accident .« s+ * & x 
II. The Appellee-owners And Lessors, Were Not 
Responsible For The Premises And Are Not 
Liable For The Accident As A Matter Of Law 
18 The Trial Court Properly Granted Summary 
Judgment Under Both The Law And Facts . 
CONCLUSION . ° . . . . e e . . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 420 


E. J. BARRETT, JR., ETAL, | 
Appellants, 


Vv. 


CHARLES H. TOMPKINS COMPANY, ET AL, 
~ Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES TOMPKINS AND TOMPKINS 
COMPANY 


COUNTERSTATEMENT OF THE CASE 


This action was instituted by the male appellant for alleged 
injuries while riding a mechanical manlift. He alleged negligent design, 
manufacture and installation, as well as negligent maintenance and 
operation of the manlift. His wife, the female appellant, joined in the 
action seeking damages for loss of consortium. The manlift complained 
of was installed in the building at 1533 Eye Street, N. W., Washington, 
D. C. (J.A. 1, 2and3). The building was constructed many years 
before the accident by Appellee, Charles H. Tompkins Co., a 
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corporation. The Appellee, Allis Chalmers Manufacturing Company, 
designed and manufactured the manlift. It did not, however, install it. 
The Whiting Elevator Company, not a party to the action, installed the 
manlift. Appellee,Charles H. Tompkins Co., built the openings in the 
floor slabs in accordance with design requirements of Appellee Allis 
Chalmers (J. A. 28). On February 25, 1947, the then owners of the 
building, Charles H. Tompkins and Lida Tompkins, (J.A. 36) leased 
the entire building which included a bowling alley and restaurant, by a 
written lease to persons not parties to this action, under the terms of 
which lease, the said owners were not required to make any repairs 
except those rendered necessary by structural defects. In addition, 
said lessees were required to make all repairs to the building and equip- 
ment made necessary by the use, misuse or neglect of said lessees. 
Clause 3(f) of the said lease, (J.A. 37) provided specifically that all 
property of every nature in and upon the demised premises should be at 
the sole risk of the lessees during the entire term of the lease. It 
further provided that the lessors assumed no liability or responsibility 
whatsoever with respect to the business operations to be conducted on 
the premises nor for any accident of any nature whatsoever happening 
on the premises. In the event of any accident, the lessees expressly 
agreed to save the lessors harmless from any liability whatsoever with 
respect to such accident. The lessees leased the entire building for the 
purpose of operating and did operate therein an automobile parking 
center (J.A. 1). Said lease was in full force and effect on September 9, 
1954, the date of the accident (J.A. 36). The lessees of the building 
operated their business as a co-partnership (J.A. 36). The building 
wherein the accident occurred was owned at that time by Charles H. 
Tompkins, individually and as Trustee of the Estate of Lida R. Tomp- 
kins (J. A. 28). Charles H. Tompkins died during the pendency of the 
suit and substitutions of Executors of his Estate and Trustees of his 
wife's estate, were effected (J. A. 23). 
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Before setting forth the testimony of the male Appellant, the only 
testimony in the record, it is believed that an explanation of the opera- 
tion of the manlift would be in order. It is an operating machinery 
installed in this building used as a parking garage, for the purpose of 
making it possible for employees to quickly reach the various levels on 
which the cars are parked, in order to return them to customers on the 
ground floor. The manlift itself is in continuous operation since it 
carries its passengers up and down by means of a continuous 14" wide, 
rubber belt running vertically over wide pulleys and between a large 
channel iron framework. The double tread steps on the manlift, the top 
side of which is surfaced with a non-slip abrasive pad, are spaced 
approximately 18 feet apart and the step treads are 17" wide and 10 1/2" 
deep. This manlift can be stopped immediately by the person using it at 
any time by simply grasping either one of two control ropes which extend 
the full limit of the manlift on the up and down sides. It can be stopped 
at any floor or between floors by pulling the control rope in the direction 
of the travel. This rope has a wire cord insuring long life and strength. 


The manlift is equipped with hand-holds for grasping only in the direction 


of belt travel, when a step is available fora passenger. For double 
protection, two safety switches are at the top landing to stop the manlift 
should the passenger fail to get off. A passenger riding the manlift 
simply steps on the step and grasps the convenient handhold located 
above the step. Openings in the floors are provided through which the 
manlift operates. The openings are approximately circular and are con- 
structed to the outline recommended by the manufacturer and accepted 
as a conventional standard for this type of installation. Two such open- 
ings are provided adjacent to one another at each floor. One opening is 
to accommodate the upward moving section of the belt, and the other is 
for the downward moving section of the belt. At each floor, a metal 
funnel-shaped shield is provided and attached to the periphery of the 
underside of the opening for the upward moving section of the manlift. 
The metal shields are provided as a safety precaution and a warning 
device to the upward traveling individual that he is approaching a floor - 
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level. The floor openings are approximately circular. The plan dimén- 
sions of these openings are nominally 31"' wide and 31"' deep. The clear 
depth of the openings measured from the face of the belting to the oppo- 
site edge of the floor openings is 26". This clearance of 26" through 
which a person passes, measured front to back is standard practice 
utilized in installations of this nature. 

The flared entering shields at each floor, are constructed of 
galvanized iron sheet metal and fabricated to fit the outline on the under- 
side of each opening on the ascending side of the manlift. Each hood, or 
shield, is an upside-down circular funnel-shaped section extending out- 
ward and down a distance of 24'"" measured vertically from the underside 
of the floor slab: The metal at the lower edge of the hood, or shield, is 
an outward rolled section to preclude any sharp metal edges contacting 
the body or clothing of a person riding the manlift. The plan dimensions 
of the hoods or shields at the lower edge are nominally 43" wide and 41" 
deep. The clear depth of the hoods or shields of this lower edge 
measured from the face of the belting to the opposite edge of the hood or 
shield is 37". This clearance of 37" through which a person passes, 
measured from front to back, is standard practice in installations of 
this nature. The upper edges of the hoods or shields fit up into the 
openings of the floor slabs a nominal distance of 6" in order that no 
sharp edges of concrete floor slab are exposed to the body or clothing 
of a person riding the manlift. (J.A. 26-27, 49). 


Upon taking the deposition of the male Appellant, he testified as 
follows: That he had been employed by the S and H Parking Center, 
the lessees of the building for approximately two or three months before 
the accident, as first a parking attendant and than an assistant manager 
(J.A. 9); that he had frequently used the manlift before the accident in: 
traveling from the ground floor of the parking center to upper floors to 
obtain customers' cars (J. A. 10); that he had been instructed in the 
' manner in which he was to ride upon the manlift (J. A. 10); that the 


proper way to ride this manlift was to stand directly up; stand straight. 








+) 


up (underscoring supplied) (J. A. 10); that he had had no difficulty of 
any sort riding the manlift prior to the accident (J.A. 11); that he rode 
and used the manlift five or ten times on the day of the accident, 
previous to said accident; that when he mounted the manilift, his left 
foot in some way slipped off the step and he bent over instantly to see 
what had happened and was thus injured; that he did not know of anything 
on the lift which caused his foot to slip; that he had no idea what caused 
the accident or how it happened; that his whole trouble came about as 
the result of his foot slipping off the step of the manlift (J. A. 12); that 
he had no idea what caused his foot to slip (J. A. 13); that his back came 
in contact with the cone on the second floor (J. A. 15); that he knew 
exactly how the manlift was started and stopped (J. A. 16); that he had 
never made any complaints to his employers, the lessees of the building, 
concerning the lift (J. A. 19). | 


Appellees herein filed a Motion for Summary Judgment which, 
after argument, was granted (J. A. 46). During the hearing on this 
motion, Appellee, Allis Chalmers Manufacturing Company, which had 
also filed a Motion for Summary Judgment, introduced in evidence its 
exhibit (J. A. 49 and p. 17 of the Brief of the Appellee, Allis Chalmers 
Manufacturing Co.) which contains pictures of the manlift showing its 
installation, component parts and operation. The aforesaid Motions 
were heard simultaneously. 


SUMMARY OF ARGUMENT 


The builder of the premises, Appellee Chas. H. Tompkins Co.., 
who constructed the premises years before, neither manufactured nor 
installed the manlift and neither owned, leased, controlled, nor main- 
tained said premises at the time of the accident. As a matter of law, 
therefore, it is in no way responsible for the accident. 


There is likewise no liability whatsoever on the part of the 
Appellees, the respective Estates of Charles H. Tompkins and Lida 
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Tompkins. Mr. and Mrs. Tompkins, during their lifetime, as owners 

of the premises, entered into a lease by the terms of which they sur- 
rendered complete control and possession of the premises to the lessees, 
employers of the male Appellant, whose duty it was to repair the building 
and equipment. Said lease further specified that the lessors assumed no 
responsibility for lessees’ business operations and demonstrated lessees’ 
complete culpability for occurrences on the premises. 


Further, the record clearly establishes that the accident occurred 
either because of an unknown reason or because of the sole or contributory 
negligence as a matter of law of the male Appellant. The lower court, 
therefore, properly granted the Motion for Summary Judgment. 


ARGUMENT 


I 


THE BUILDER WHO CONSTRUCTED THE PREMISES, 
APPELLEE CHAS. H. TOMPKINS CO., DID NOT 
MANUFACTURE OR CONTROL THE MANLIFT AND 
HAD NO CONNECTION WITH THE BUILDING AT THE 
TIME OF THE ACCIDENT. 


Prior to 1947 (the date of the lease between Appellee-owners, and 
lessees, employers of male Appellant), Appellee Charles H. Tompkins 
Co., built and constructed the premises where the accident occurred. 
The building contained a manlift manufactured by the Appellee, Allis 
Chalmers Manufacturing Company, which was installed by the Whiting 
Elevator Company. Appellee Tompkins Co., constructed and built only 
the openings in the floor slabs in accordance with the design require- 
ments of Appellee-manufacturer (J. A. 28). So far as the record dis- 
closes, the builder had no further connection with or control of the 
premises. 


Many years later, in 1954, male Appellant, an assistant manager 
of lessees, was injured and thereafter sought to impose liability on this 
builder by contending that it negligently installed or caused to be in- 
stalled a manlift of hazardous design and construction. There is nothing 
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in the record which explains whether the building was constructed by 
this Appellee for the Appellee-owners or for anyone else. 


Clearly, this Appellee cannot be held responsible to Appellants 
as a matter of law because it did not design, manufacture, construct or 
install the manlift. | 


/ 


It is not the building constructed by this Appellee that is com- 
plained of, it is machinery therein, not made nor installed by the 
builder. Male Appellant claims injury from a moving piece of equip- 
ment many years after installation. No possible causal connection 
exists between the builder and the accident, and this Appellee clearly 
could not be found guilty of the negligence charged. 


As will be hereinafter demonstrated, the record discloses no 
evidence of defective workmanship on the part of anyone and that male 
Appellant's unfortunate accident occurred either as a result of an un- 


known cause or because of his own or contributory negligence. 


None of the cases cited by Appellants are factually analogous to 
the point herein. Not one supports his claim against the builder. Not 
one activity of the builder has been shown to connect it with the alleged 
cause of the accident. 


The factual situation found here between this Appellee and Appel- 
lants is neither the manufacturer-third-party-user relationship of 
MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N.E. 1050; nor the 
landlord'’s-repairman and the tenant-of-the-premises-repaired relation- 
ship of Hanna v. Fletcher, 97 U.S. App. D.C. 310, 231 F(2d) 469. 


In Hanna, supra, this Court said: 


"The principles of the MacPherson case, though 
applied to a contractor as well as to a manufacturer, 
as has been generally done by the courts are limited 
to the negligent creation of danger which results in in- 
jury to one whom the author of the danger 7 to be 
on guard to protect." 
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Applying this test, Appellee here did not design, manufacture or 
install the lift and, consequently, had no duty or obligation to Appel- 
lants whatsoever. 


Assuming arguendo, that this Appellee occupied the position of the 
manufacturer, Appellee Allis Chalmers Manufacturing Company, it 


would not be responsible for the injury here, for this Court in Jamieson 
v. Woodward & Lothrop, 101 U.S. App. D.C.32, 247 F(2d) 23, said: 


"The latest extensive judicial discussion of the matter 
seems to be in Campo v. Scofield, the opinion being by the 
unanimous Court of Appeals of New York, the same court 
which decided MacPherson v. Buick Motor Co., supra. A 
farmer was feeding onions into a machine. His hand slipped 
and was caught in the rollers. He sued upon the theory that 
the manufacturer was negligent in not providing guards. 
The court, holding that the complaint failed to state a cause 
of action in negligence, discussed the problem at length. 
The gist of the holding is that a manufacturer is under no 
duty to protect the user against a danger which is perfectly 
obvious. The pertinent quotable portions of the opinion are 
much too long to recite here; two short statements must 
suffice. The court said: 


"If a manufacturer does everything necessary to make 
the machine function properly for the purpose for which it 
is designed, if the machine is without any latent defect, 
and if its functioning creates no danger or peril that is 
not known to the user, then the manufacturer has satisfied 
the law's demands. We have notyet reached the state 
where a manufacturer is under the duty of making a 
machine accident proof or fool proof.' 


"And again the court said: 


‘To impose upon a manufacturer the duty of producing 
an accident proof product may be a desirable aim, but no 
such obligation has been--or, in our view, may be--im- 
posed by judicial decision. Suffice it to note that,in cases 
dealing with a manufacturer's liability for injuries to re- 
mote users, the stress has always been upon the duty of 
guarding against hidden defects and of giving notice of 
concealed dangers.'" 


And further: 


"The Restatement deals with this phase of the matter 
quite clearly. Stating the proposition affirmatively it says 
that one who supplies a chattel for another to use is liable 
for bodily harm caused by the use in the manner for which 
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it is supplied, if he'(the supplier) has no reason to 
believe that those for whose use the chattel is supplied 
will realize its dangerous condition’ and fails to give 
warning. And the authors comment: 


‘One who supplies a chattel to others to use for any 
purpose is under a duty to exercise reasonable care to 

inform them of its dangerous character in so far as it 

is known to him or of facts which to his knowledge make 

it likely to be dangerous, if, but only if, he has:no reason 

to expect that those for whose use the chattel is supplied 

will discover its condition and realize the danger involved 

therein. (Emphasis ours)'"' 

Male Appellant had been instructed as to the use of the manlift, 
he had ridden it many times without prior difficulty, he knew the manner 
of its operation and that unless he rode standing straight up his body 
would contact the shield or cone approaching floor levels. No hidden 
or concealed defect existed and the manufacturer was under no duty of 


making the machine accident proof. 


Il. ! 
THE APPELLEE-OWNERS AND LESSORS, WERE 
NOT RESPONSIBLE FOR THE PREMISES AND ARE 
NOT LIABLE FOR THE ACCIDENT ASA MATTER 
OF LAW. 

In 1947 Appellee-owners leased the entire premises to lessees 
who therein operated an automobile parking center as well as a bowling 
alley and restaurant. Male Appellant worked for said lessees as an 
assistant manager. Suit was instituted against the owners and the 
lessees (who are no longer in the case) on the theory that both negli- 


gently maintained and operated the premises (J. A. 1-2). 


It is crystal clear from an examination of clauses 3(e) and 3(f) 
of the lease (J. A. 36,37) under which the lessees acquired exclusive 
possession and control of the building in which the accident occurred, 
that the owner-lessors could not possibly be held liable for this accident. 
The elemental reasons are: (1) The lessors surrendered complete con- 


trol and possession of the premises. Clauses 3(e) and 3(f) of the lease 
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expressly negate any liability on the part of said Appellee-owners by 
expressly providing that the lessees should make all repairs to the 
building and equipment made necessary by the use, misuse or neglect 

of the demised premises by the lessees. (2) The owner-lessors assumed 
no liability or responsibility respecting the business operations of the 
lessees, nor for any accident, injury, damage or loss, either to persons 
or property happening in or about said building. Certainly, no clearer 
language could be used to indicate the complete responsibility of the 
lessees for the operation and maintenance of the premises. 


The law of this jurisdiction is clear that when a landlord leases 
premises, there'is no implied warranty by the landlord that the pre- 
mises are safe or well-built or reasonably fit for the occupancy intended. 
The tenant is the purchaser of an estate in the property he rents and he 
takes it completely under the doctrine of caveat emptor. Lawler v. 


Capital City Life Insurance Co., 62 U.S. App. D.C. 392. In that case, 
this Court said on page 392: 


"In this situation, the case is governed by the general 
rule applicable between landlord and tenant, where it is 
long established that upon the letting of a house there is 
no implied warranty by the landlord that the house is safe; 
or well built; or reasonably fit for the occupancy intended. 
The tenant is a purchaser of an estate in the property he 
rents, and he takes it under the gracious protection of 
caveat emptor. * * * * "and persons coming upon such a 
property by permission of the tenant cannot be regarded 
as coming by invitation of the landlord so as to create a 
greater liability from the landlord to them than to the 
tenant himself.” 


This Court further said in Bowles v. Mahoney, 91 U.S. App. D.C. 


155, 202 F(2d) 320, quoting from Security Savings and Commercial Bank 
v. Sullivan, 49 App.D.C. 119,120, 261 F. 461, 462: 


"™ * * * it is settled law that where the owner of 
premises, by lease, parts with the entire possession 
and control of the premises, and the tenant, either by 
express provision of the lease or by silence of the 
lease on that subject, assumes liability for the keeping 
of the premises in proper repair, the tenant, and not the 
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owner, will be liable in case of an accident due to 

negligence in allowing the premises, or any portion. 

thereof, to get out of repair." ' 

Even without the full and express language in the lease indicating 
the responsibility and obligation of the lessees except for repairs oc- 
casioned by structural defects (which would not, of course, include a 
manlift), these Appellees, under the District of Columbia law, would 
have had no obligation for maintenance or repair of the premises. How- 
ever, in order to make certain the obligation and responsibility of les- 
sees, clear and unequivocal language was inserted in the lease to cover 
just such a situation as occurred here. Certainly, the employee of 
lessees stands in no better shoes than does his employers. Lessees 
could not have recovered for an accident as occurred here and male 
Appellant was owed no duty by the owners of the premises. 


At the time of this accident, the lessees were in complete control 
of this entire building and all its appurtenances. They were solely liable 
for any accident occurring on the premises. The manlift was a private 
mechanism solely for the use of lessee's employees which under the 
lease lessees were required to maintain and repair if necessary. 


Appellants contend that the lease requirement to repair structural 
defects necessitated these Appellees to take safety measures concerning 
the manlift and that the accident would not have happened, but for an 
inherently dangerous structural defect. It is not clear what Appellants 
mean, but it is clear that a structural defect as referred to in the lease 
did not include defects (if any) in the manlift. A structural defect can only 


be of or pertaining to the building itself. It could not possibly involve 


machinery installed in the building. 


Bowles, supra, said: 


"Before the owner of the premises can he held liable 
(for injuries due to a defect therein), there must be a fail- 
ure on his part to perform a duty which the law imposes." 


No duty existed here from these Appellees to male Appellant. 
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And see Burns v. Catholic University of America, U.S. App. 
Dp, ©. » No. 14077, decided Mar. 6, 1958. 


Section 359 of the Restatement of Torts is not applicable to the 
situation here, but Section 356 is: 


", . .. alessor of land is not liable for bodily harm 
caused to his lessee or others upon the land with the con- 
sent of the lessee or a sub-lessee by any dangerous condi- 
tion whether natural or artificial which existed when the 
lessee took possession." 
Under the applicable law these Appellees were not responsible 
for the manlift and the Court's ruling as to them was, therefore, mani- 


festly proper. 


Il. 
THE TRIAL COURT PROPERLY GRANTED SUMMARY 
JUDGMENT UNDER BOTH THE LAW AND FACTS. 

The record in this case establishes that no genuine issues exist 
as to any material facts. The applicable law, as previously set forth in 
this brief, demonstrates these Appellees’ freedom from liability and the 
facts contained in the record demonstrate that the accident occurred as 
a result of an unknown reason or because of the sole or contributory 
negligence as a matter of law of the male Appellant. He is not able to 
explain the reason for his accident, but apart from this,the record con- 
clusively shows his sole or contributory negligence as is so fully dis- 
cussed in points 3, 5 and 8 of Appellee, Allis Chalmers Manufacturing 
Company's Brief which is adopted herein by reference. 


The law is well settled that the mere happening of an accident 
gives rise to no inference of negligence. It is obvious from the deposi- 
tion of the male Appellant that he is the only person who would have any 
knowledge of the alleged accident, and that a case is not made out against 
these Appellees. As Jamieson, supra, said: 


_ 
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"We must, when appropriate procedural demands 
have been made, determine at the outset of an action 
whether a possible liability in law of the defendant has 
been indicated by the plaintiff. This is a concept basic 
in our jurisprudence. It is established, firmly and 
correctly, that if a defendant has violated no legal obli- 
gation, his liability for pecuniary damages must not be 
submitted to the possible prejudices, sympathies or 
whims of a lay jury. His basic liability is first to be 
tested as a matter of law by the judge. In the case at 
bar the judge did not rule on the pleadings alone. The 
plaintiff's deposition was in, and so were the pertinent 
exhibits. If there is no possible liability in law, and no 
genuine issue of material facts exists, the established 
practice is summary judgment.” 


CONCLUSION 


The lower court properly ruled on the facts and the law that there 
could be no liability on the part of these Appellees and, therefore, the 
judgment should be affirmed. . 


Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
JULIAN H. REIS 


820 Woodward Building 


Of Counsel: Washington 3, D. C. 
John Warren Giles Attorneys for Appellees 
820 Woodward Building Tompkins and Tompkins 


Washington, D. C. Company 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14, 420 


E. J. BARRETT, JR., ET AL, 
Appellants, 
Vv. 
CHAS. H. TOMPKINS CO., ET AL, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


Plaintiffs appellants respectfully petition for rehearing of their 
appeal. | 


This is a suit by Edward J. Barrett, Jr., and his wife against 
three defendants. (There is a typographical error with respect to the 
name of Chas. H. Tompkins Co.) There is palpable error in the opin- 
ion of the court, which states that "Plaintiff - appellant . . . brought 
suit for damages against his employer. . ." E. J. Barrett, Jr., 
obviously did not bring suit against his employer. This is a classical 
"Third party suit’’ where the victim of an industrial accident sues not 
his employer, but third parties who the employee claims are responsible 
for the accident. ? 
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Innumerable attorneys have spoken to the undersigned counsel, 
inquiring about this "suit for damages against his employer. " The 
court will undoubtedly wish tocarrect this error, to prevent confusion 
in the law on this point. : 


As demonstrated in the record, the briefs, and the arguments 
of counsel, the lower court granted summary judgment against both 
plaintiffs on the ground that E. J. Barrett, Jr. (husband of Gytha 
Barrett) was guilty of contributory negligence. The reference to 
Jamieson v. Woodward & Lothrop indicates that the court did not de- 
cide that there was contributory negligence on the part of E.J. Barrett, 
Jr. It is of course the position of the plaintiffs that (1) contributory 
negligence was not an issue with respect to the suit of Gytha Barrett, 
and (2) there was not the remotest suggestion of contributory negli- 
gence as a matter of law, on the part of E. J. Barrett, Jr. 


Jamieson v. Woodward & Lothrop was cited as authority for the 
plaintiffs in their brief, p. 11. They submit that the court has over- 
looked the dictum in this case at p. 25 "There may be negligence in the 
design or plan." (Headnote 2, Negligence 27). Thus even the majority 
in Jamieson recognized that there might be negligence in design or 
plan. If this be true as to the law of Virginia, the applicable law in 
Jamieson, a fortiori it is true as to the law of the District of Columbia, 
the applicable law in Barrett. In few jurisdictions have there been 
greater strides in the law of the liability of manufacturers and other 
third persons to those with whom they are not in privity, than in the 
District of Columbia. Cf. Hanna v. Fletcher, et al, 97 U.S. App. 
D.C. 310, 231 F.2d 469; Hanna v. Fletcher, et al, October 2, 1958. 


This appeal should be reheard to prevent confusion in the law. 
This record presents allegations of negligence in design or plan. 


Appendix. p. 4, p. 21-22, p. 26-28, p. 39-40. 
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The court which decided this case includes the judges who were 
in the minority in Jamieson. Plaintiffs submit that the minority view 
of the law was correct, but assuming, arguendo, that it is not law in the 
District of Columbia, the majority view in Jamieson requires allowance 
of this petition. The record presents questions of fact. This is nota 
case for summary judgment, any more than innumerable other cases 
where this court has overruled allowance of motions for summary 


judgment. 


Even in a negligence case considerations of public interest 
may be argued, and plaintiffs are mindful of the fact that this court 
would not reject such an argument. Barrett was seriously injured 
while in the normal use of an instrumentality used by thousands of 
American workers every day. He offers to prove that in the use of 
this installation as presently designed, there have been innumerable 
accidents. Appendix, p. 33. He seeks to prove that these accidents 
could be avoided by the use of ordinary care, that such accidents could 


be prevented by the reasonable use of safeguards, on the part of such 
defendants. : 


Rehearing of this case may afford an opportunity for such proof, 
serving not only the interests of these plaintiffs, but the public interest. 
To deny this petition would preclude proof that ordinary care and 
reasonable use of safeguards by such defendants could prevent these 
accidents, saving the lives and limbs of many who may be injured in 
the future, as have many in the past. . 


In Jamieson, the judges who decided this case hoped that "when 
this court declares the law of the District of Columbia. . . it will take 
a more enlightened view." Plaintiffs earnestly submit that rehearing 
of this case is necessary to prevent confusion in the law. The judges 
who decided this case have rejected their own brilliant, constructive 
and forward looking exposition. [If liability here were predicated on 
failure to warn, this court might well be bound by Jamieson. This 
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court can and should "declare the law of the District of Columbia" to 
require reversal of the lower court's allowance of the motions for 
summary judgment. Such a reversal would be amply supported by 
the dictum in Jamieson, at p. 25, "There may be negligence in design 
or plan." | 
Respectfully, 
HYMAN J. COHEN 


1331 G Street, N. W. 
Washington 5, D. C. 


Attorney for Appellants. 


CERTIFICATE OF GOOD FAITH 


I hereby certify that the foregoing Petition for Rehearing is 
presented in good faith, and is not for the purpose of delay. 


Hyman J. Cohen 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Petition for Rehearing 
were served on Richard W. Galiher, Esq., 820 Woodward Building, 
Washington 5, D. C., and Randolph C. Richardson, Esq., Washington 
Building, 15th St. & New York Ave., Washington, D. B:, Attorneys for 
Appellees, this 29th day of January, 1959. | 


Hyman J. Cohen 
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(i) 
QUESTIONS PRESENTED 


Did the Court properly allow the defendants’ motions for 
Summary judgment in an action for personal injuries sustained 
by plaintiff while on a\manlift manufactured by defendant manu- 
facturer;\ installed in a garage designed and built by defendant 
contractor, and\owned by defendant owner who had leased the 
building to the employer of the injured plaintiff, said lease 
being in effect on the day of the accident? 


Are plaintiffs entitled to answers to certain interroga- 
tories propounded to a defendant? 


4~ 
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Vv. 
CHAS. H. TOMPKINS CO., ET AL, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by the plaintiffs below from a judgment entered 
in favor of the defendants below, upon the allowance of defendants’ motions 


for summary judgment. 


Jurisdiction was conferred on the District Court by Title 11-306 
D. C. Code, and on this Court by Title 28-1291 U.S. Code. 
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STATEMENT OF THE CASE 


Edward J. Barrett, Jr., was an employee of S & H Parking 
Center, which occupied the premises at 1535 1St., N.W. This 
building was constructed by defendant Chas. H. Tompkins Co., and in 
it said defendant installed a Nordyke Service Elevator, sometimes called 
a manlift or lift. Said defendant designed and constructed the building 
and its appurtenances, and installed the lift. The lift itself was 
designed and manufactured by defendant Allis Chalmers Manufacturing 
Co., and Chas. H. Tompkins Co. made the complete installation pursuant 
to the design instructions and standards furnished by Allis Chalmers. 
This was done prior to September 9, 1954, and on that date the late 
Charles H. Tompkins individually and as trustee was owner and lessor 


of the premises, the lessee being S & H Parking Center. 


There were treads on the steps of the lift to help make footing 
secure. There is evidence that the treads were worn on September 9, 


1954, and that the steps did not furnish a secure footing. The licensée 
a enna ESENS 


of the lift was Charles H. Tompkins. 


Barrett got on the lift, felt his footing to be insecure and instinc- 
TL , 
tively, automatically, bent over to check his footing. He was being 
as 
carried rapidly upwards and being bent over, his rear protruded. 


Had he been going up with his body in the normal vertical position 
he would have gone through the aperture in the concrete slab ceiling- 
floor in the normal manner. Being bent over, his rear protruded and 
hit the concrete slab with great force. His body was forced into ex- 

eme flexion and trapped in the mechanism until he was released on an 
orves floor. 





Gytha Barrett, the wife of E. J. Barrett, sued for the loss of her 
husband's consortium. | » 


Just before the case was reached for pretrial hearing the defen- 
dants moved for summary judgment. Defendant owners attached to 
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their motion portions of a certain lease, and the owners contended that 
leased out the building, they were not liable. Defendant con- 

tractor contended that its only connection with the building was the fact 

that the contractor constructed it many years ago, had no control over 

the building at the time of the accident, and was not liable. Both 

defendants contended that the male plaintiff's deposition disclosed freedom 
the defendants. 


from negligence on the part of 





Defendant manufacturer contended that the deposition established 
ee, 
contributory negligence as a matter of law on the part of the male plain- 


tiff, and that there was no liability on the part of the manufacturer. 


ne 
Certain interrogatories propounded by plaintiffs to defendant 


manufacturer (J.A. p. 33) were objected to by said defendant (J.A. p. 34). 


The Court allowed the motions for summary judgment and ruled 
that the interrogatories were moot. 


STATEMENT OF POINTS 


1. Plaintiffs are entitled to present their evidence of negligence 
on the part of each defendant. 


2. The owner cannot escape liability on the ground that he had 
leased out the building, the lease being in force on the day of the acci- 
dent. 


3. The lessor of a building may be liable for bodily injuries as a 
result of the dangerous condition of the building and lift, if the lessor is 
licensee of the lift, and if he is responsible for structural defects. 


4. Under the familiar MacPherson v. Buick or Hanna v. Fletcher 
doctrine, a manufacturer, a contractor, an owner of property, may be 
liable for injuries sustained by one using equipment installed in a building. 


5. E. J. Barrett, Jr., was not guilty of contributory negligence 


as a matter of law. 
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6. This court should pass on the objections to interrogatories 
filed in the lower court, and overrule the objections. 


SUMMARY OF ARGUMENT 


There are issues of fact in this case to be resolved by trial, and 
plaintiffs are entitled to present their evidence to a jury. 


Plaintiffs are entitled to present their evidence of negligence on 
the part of the manufacturer of the lift in connection with the design for 
its installation and in any other respect. 


Plaintiffs are entitled to present their evidence of negligence on 
the part of the contractor in the dangerous character of the installation, 
the failure to take safety measures, and in any other respect. 


The owner of the property, and licensee of the lift, is liable even 
though he leased out the building, since he knew the lift would be used by 
plaintiff and other employees, the lift as installed was dangerous and 
hazardous, and the owner was responsible for structural defects. 


Even though Barrett was not in privity with any one of the defen- 
dants, each one may be liable to Barrett. 


Under the familiar MacPherson v. Buick, or Hanna v. Fletcher 


doctrine, each defendant may be liable for the injuries sustained by a 
user of the lift. 


The user of the lift, in instinctively bending over to check his 
footing, was not guilty of contributory negligence as a matter of law, 
even though this caused his body to protrude and collide with the struc- 
ture as the lift carried him rapidly upwards. 


Since the court below failed to pass on defendant's objections to 
plaintiff's interrogatories, this court should do so, so that this question 
may be settled when the case goes back to the lower court. 
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ARGUMENT 


I 


ISSUES OF NEGLIGENCE AND CONTRIBUTORY 
NEGLIGENCE INVOLVED IN THIS CASE REQUIRE 
A TRIAL, AND THESE DEFENDANTS ARE NOT 
ENTITLED TO SUMMARY JUDGMENT 


In Knapp v. Kinsey, 6 Cir., 249 F. 2d 797, the Court held that 
summary judgment may not be granted if there is a reasonable indica- 
ion that a material fact is in dispute or if inquiry into the facts is 
esirable to clarify the application of the law. The Court said at Pages 
801, 802: 


"The construction and applicability of the sum- 
mary judgment rule has been before us on several 
previous occasions. In Begnaud v. White, 6 Cir., 170 
F.2d 323, 327, we said, 'The authorities indicate 
that the trial judge should be slow in passing upon a 

otion for summary judgment which would deprive a 

arty of his right to a trial by jury where there is a 
reasonable indication that a material fact is in dis- 

ute,' citing Sartor v. Arkansas Natural Gas Corp., 
321 U. S. 620, 64 S. Ct. 724, 88 L. Ed. 967. In Lloyd 
v. United Liquors Corp., 6 Cir., 203 F. 2d 789, 793, 
we quoted with approval from the opinion in Doehler 
Metal Furniture Co. v. United States, 2 Cir., 149 F. 
2d 130, 135, as follows, 'We take this occasion to 
suggest that trial judges should exercise great care 
in granting motions for summary judgment.***Such 
a judgment, wisely used, is a praiseworthy and 
time-saving device. But, although prompt despatch 
(sic.) of judicial business is a virtue, it is neither 
the sole nor the primary purpose for which courts 
have been established. Denial of a trial on disputed 
facts is worse than the delay.' Other cases in which 
we held that summary judgment proceedings did not 
afford the losing party an adequate opportunity to 
develop the facts and should not have been used are 
Estepp v. Norfolk & Western Railway Co., 6 Cir., 
192 F. 2d 889; Bellak v. United Home Life Insurance 
Co., 6 Cir., 211 F. 2d 280, 283, and Hoy v. Progress 
Pattern Co., 6 Cir., 217 F. 2d 701, 704. 
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‘In Stevens v. Howard D. Johnson Co., 4 Cir., 
181 F. 2d 390, 394, the Court said, 'It must not be 
forgotten that, in actions at law, trial by jury of 
disputed questions of fact is guaranteed by the Con- 
stitution, and that even questions of law arising in 
a case involving questions of fact can be more Sat- 
isfactorily decided when the facts are fully before 
the court than is possible upon pleadings and affi- 
davits.' The opinion further stated that a motion 
for summary judgment ‘should be granted only 
where it is perfectly clear that no issue of fact is 
involved and inquiry into the facts is not desirable 
to clarify the application of the law. (Cases cited.) 
And this is true even where there is no dispute as 
to the evidentiary facts in the case but only as to 
the conclusions to be drawn therefrom. (Cases 
cited.)' In Griffeth v. Utah Power & Light Co., 
9 Cir., 226 F. 2d 661, 669, the Court said, 'Resort 
to summary judgment procedure is futile where 
there is any doubt as to whether there is a fact 
issue. All doubts upon the point must be resolved 
against the moving party.'" 


Patterson v. Pa. R.R. Co., 6 Cir., 238 F. 2d 645, 650 


In Peckham v. Ronrico Corporation, 1 Cir., 171 F. 2d 653, the 
Court said at Page 657: 


"It is well settled that 'Rule 56 authorizes 
summary judgment only where the moving party 
is entitled to judgment as a matter of law, where 
it is quite clear what the truth is, that no genuine 
issue remains for trial.' Sarton v. Arkansas 
Natural Gas Corporation, 321 U.S. 620, 627, 64 
S. Ct. 724, 729, 88 L. Ed. 967. A litigant has a 
right to a trial where there is the slightest doubt 
as to the facts. Arenas v. United States, 322 
U. S. 419, 434, 64 S. Ct. 1090, 88 L. Ed. 1363; 
Doehler Metal Furniture Co. v. United States, 

2 Cir., 149 F. 2d 130, 135, 136; Arnstein v. 
Porter, 2 Cir., 154 F. 2d 464, 470-471; Sarnoff 
v. Ciaglia, 3 Cir., 165 F. 2d 167, 168." 


In Doehler Metal Furniture Co. v. United States, 2 Cir., 149 F. 
2d 130, the Court said at Page 135. 


"We take this occasion to suggest that trial 
judges should exercise great care in granting 
motions for summary judgment. A litigant has 
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a right to a trial where there is the slightest 
doubt as to the facts, and a denial of that right 
is reviewable; but refusal to grant a summary 
judgment is not reviewable. Such a judgment, 
wisely used, is a praiseworthy time-saving 
device. But, although prompt despatch of judi- 
cial business is a virtue, it is neither the sole 
nor the primary purpose for which courts have 
been established. Denial of a trial on disputed 
facts is worse than delay. Cf. Arenas v. United 
States, 322 U.S. 419, 429, 433, 64 S. Ct. 1090, 
88 L. Ed. 1363. The district courts would do 
well to note that time has often been lost by 
reversal of summary judgments improperly 
entered." 


in fevers v. Buxbaum, App. D.C. __, decided March 6, 1958, 


rehearing denied April 1, 1958¢ 253 F: 56, thts Court held, in sub- 


stance, that summary judgmen roper only where the moving party 
is entitled to judgment\as a matter of law, and where it is quite clear 
what the truth is and that no genuine issue remains for the trial. The 
moving party has the burden of showing the absence of any genuine issue 
as to the material facts and that he is entitled to judgment as a matter 


of law. All inferences of fact, from the proofs available, must be drawn 
against the moving party. 


In the Evers case, (supra) Danaher, J. speaking for a majority of 
this Court said at page 357: 


"This was not a case for summary judg- 
ment, which the Supreme Court has pointed out, 
is authorized ‘only where the moving party is 
entitled to judgment as a matter of law, where 
it is quite clear what the truth is, that no genu- 
ine issue remains for trial, and that the purpose 
of the rule is not to cut litigants off from their 
rights of trial by jury if they really have issues 
to try.'"’ Citing Sartor v. Arkansas Gas Corp., 
1944, 321 U. S. 620, 627, 64S. Ct. 724, 728, 88 
L. Ed. 967; Dewey v. Clark, 86 U. S. App. D. C. 
137, 143, 180 F. (2d) 766, 772. 


"The appellees, as moving parties, had the 
burden under a strict standard of showing the 
absence of any genuine issue as to all material 
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facts;indeed all inferences of fact from the 
proof's available must be drawn against the 
movants and in favor of the appellant here. 
Moreover, the movants must establish that 
they are entitled to their judgments as a 
matter of law."' (Underscoring ours.) Citing 
6 Moore, Federal Practice 856.15 (2d ed. 
1953); Fed. R. Civ. P. 56(c), 28 U. S.C. A. 
"We are no longer constrained by purely 
formal and legalistic statements of 'causes 
of action.' It is sufficient if the pleaded 
facts state a claim for which relief may be 
had, Rule 8(a)(2), Hickman v. Taylor, 1947, 
329 U. S.' 495, 501, 67 S. Ct. 385, 91 L. Ed. 
451, having in mind that a plaintiff must seek 
to vindicate a right or to remedy a wrong. 
Gold Seal Co. v. Weeks, 1954, 93 U. S. App. 
D. C. 249, 256, 209 F. (2d) 802, 808." 


In Ferguson v. Moore-McCormack Lines, 352 U.S. 521, 77S. Ct. 
457, the Court said at Pages 523-4, 458: 


'***the Court of Appeals erred in hold- 
ing that respondent's motion for a directed 
verdict should have been granted. ‘Courts 
should not assume that in determining these 
questions of negligence juries will fall short 
of a fair performance of their constitutional 
functions.' Wilkerson v. McCarthy, 336 U.S. 
53, 62, 69 S. Ct. 413, 148, 93 L. Ed. 497." 


In Schulz, Admx. v. The Pennsylvania Railroad Company, 350 U. S. 
523, 76S. Ct. 608, the Court said at Page 610: 


"Doubtless the jury could have so found 
(had the court allowed it to perform its 
function) but it would not have been compelled 
to draw such inferences. For 'The very 
essence of its functions is to select from 
among conflicting inferences and conclusions 
that which it considers most reasonable.’ 
Fact finding does not require mathematical 
certainty. Jurors are supposed to reach their 
conclusions on the basis of common sense, 
common understanding and fair beliefs 
grounded on evidence consisting of direct 
statements by witnesses or proof of circum- 
stances from which inferences can fairly be 
drawn. 
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"We think the evidence was sufficient to 
require submission of the case to the jury, 
and that it was error not to do so." 


Il 


PLAINTIFFS ARE ENTITLED TO PRESENT THEIR 
EVIDENCE OF NEGLIGENCE ON THE PART OF 
THE CONTRACTOR, THE MANUFACTURER, AND 
THE OWNER, AND THE LATTER CANNOT ESCAPE 
LIABILITY ON THE GROUND THAT HE HAD 
LEASED OUT THE BUILDING, THE LEASE BEING 
IN FORCE ON THE DAY OF THE ACCIDENT 


Chas. H. Tompkins Co. was sued as the builder. The complaint 
alleges that the builder designed, installed, constructed, that what the 
builder did constituted a hazard, that the design, installation and con- 
struction was careless, negligent, dangerous and reckless, that the com- 
pleted installation was dangerous, that there was a failure to take safety 
measures and provide safeguards at the time of the design, installation 


and construction. 


Allis Chalmers manufactured, built and furnished the lift and the 
design for its installation. The lift as installed pursuant to Allis 
Chalmers design requirements, outlines and standards was dangerous. 


The aperture for the lift was so small that the body of a man on 
the lift using it in a normal and proper manner would hit the concrete 
if he were bent over. The defendants failed to use and employ safe- 
guards which would prevent such an accident -- the collision of a man's 
body with the structure. (See Plaintiff's Answer to Interrogatories, 
J. A. 21) 


The owner was the licensee of the lift, and was responsible for 
structural defects in the premises. The premises were hazardous and 
dangerous, and there was a failure to take safety measures which 
would make the lift safe for use. This constituted a nuisance, and 
Barrett was injured as a result of the owner's maintenance of a nuisance. 
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The position of the defendants is that the plaintiffs are not entitled 
to an opportunity to present evidence in support of their allegations, or 
to recover under the doctrine of res ipse loquitur. The owner says he 


was not in control. 


This accident would not have happened but for an inherently 
dangerous structural defect, and the lease shows that structural defects 


remained the responsibility of the lessor. 


The owner is liable as owner and lessor of an installation which 

was dangerous and hazardous. The owner was licensee of the lift. 

laintiffs should have an opportunity to show that the treads on the lift 
were worn. Worn treads would certainly be sufficient to cause Barrett's 

oting to be insecure with the result that he instinctively bent over to 
look down and check his footing. The owner and licensee of the lift was 
under a duty to maintain it in a safe condition. Plaintiffs should have 
an opportunity to show that the lift was not maintained in a safe condi- 
tion, that it traveled at an excessive rate of speed, and that there was 
inadequate lighting. 


The aperture for the lift was too small -- there was not sufficient 
clearance for Barrett's body when he was caused instinctively to bend 
over to check his footing. The question of close clearance has fre- 
quently arisen in railroad cases, where a railroad is charged with 
negligence for constructing a siding in too close proximity to an exist- 
ing building. See 19 NACCA Law Journal 120 citing 


Wanser v. L. I. RR Co. 
238 Fed. 2 467 


17 NACCA Law Journal, 133 
16 ? ? ? 196 
15 . m " 167, 172, 177 
In Hilleary v. Earle Restaurant, 109 F. Supp. 829, recovery was 
allowed on the ground that the premises were leased for a public or 
semi-public purpose. The instant case is even stronger, because the 
fee knew that the only people who would ride on the lift were people 


like Barrett, employees of the owner's lessee. In the Hilleary case the 
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jury took a view. Certainly these plaintiffs are entitled to submit their 
evidence, including a view, to a jury. This was an unusual accident, and 
it is difficult, if not impossible, to visualize the accident and fully to 
appreciate what happened, without a view. The installation is a perma- 
nent one, and is the same today as when the accident happened. 


I 


THE MANUFACTURER OF A LIFT, THE CONTRACTOR 

WHO INSTALLS IT IN A BUILDING, AND THE OWNER 

OF THE BUILDING ARE SUBJECT TO LIABILITY FOR 

BODILY HARM CAUSED BY DANGEROUS AND UNSAFE 

DESIGN, INSTALLATION AND CONSTRUCTION AND BY 

THE DANGEROUS AND UNSAFE CONDITION OF THE 

BUILDING 

These defendants might not have been liable to Barrett prior to 

the establishment of the principle enunciated in MacPherson v. Buick 
Motor Co. But the law has moved forward, and today manufacturers of 
chattels are liable not only for negligence in manufacture, but for negli- 
gence in design. 


Liability of Manufacturer for Unsafe Design 
of Cars, 69 HLR 863 


Jamison v. Woodward & Lothrop 
247 F. 2d 23, 101 App. D. C. 32 


Capital Products, Inc. v. Paul T. Romer 
__ App. D.C. _—, 252 F. 2 843 
Each of the defendants is liable for the harm caused by the condi- 
tion they negligently created. 


Barrett v. Bldg. Patent Scaffolding Co. 
311 Mass. 41, 404 N.E. 2d°6 


DeEugenio v. Allis Chalmers 
210 F. 2 409 


Allis Chalmers v. Wichman 
220 F. 2 426 


Restatement on Torts, S 359 
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One who erects a structure on land, or creates any other condition 
thereon, is subject to liability for bodily harm caused by the dangerous 
character of the structure or condition. 

Restatement on Torts, S 385 


"There is no visible reason for any distinction 
between the liability of one who supplies a 
chattel and one who erects a structure." 


Prosser on Torts, 2d. Ed. 1955 
S. 85, p. 517 


Adams v. White Construction Co., 
~~ 299 NY. 641 
87 NE 2 52 


Hanna v. Fletcher, 
97 U.S. App. D.C. 310 
231 F. 2 469 
This accident could have been avoided only by proper design, proper 
construction, and the use of safeguards. (See Plaintiffs' answers to 
interrogatories J.A. p. 21) Future accidents of this kind will inevitably 


happen unless those who build lifts and furnish designs for their installa- 
tion, those who install them, and those who own buildings employing lifts 
improve their design and construction, and use safeguards. American 
industry has in the past taken steps to prevent such accidents, can do so, 
and should do so. The individual employee using the lift is helpless. 


Many years ago'a railroad company representative said to a com- 
mittee of Congress, in effect 'We are against the bill. We find it less 
expensive to pay death or injury claims than to install such equipment." 
(Open Letter to Railroad Management, Railway Labor Executives Associa- 
tion, Washington, 1947.) No representative of management would 
think of making such a statement today. It may involve some expense, 
it will certainly involve some ingenuity, but such accidents can be pre- 
vented in the future by improved design, construction and the employ- 
ment of safeguards. 








IV 


THE MALE PLAINTIFF WAS NOT GUILTY OF 
CONTRIBUTORY NEGLIGENCE AS A MATTER 
OF LAW 





The contention that there is contributory negligence as a matter of 
law is as far fetched as can be. Barrett, using the lift as an employee, 
did no more and no less than he did a dozen times a day in his short but 
ill fated period of employment. He used the lift in the normal manner, 
the way it always has been, is, and will be used until American industry 
deals with this hazardous instrumentality. To say that Barrett was 
negligent in riding the lift while his body was in a bent over position, 
reveals a total lack of understanding as to how the accident happened. 
Barrett got on the lift properly, his footing through no fault of his was 
insecure, he instinctively bent over to che ; ried 


him up until his body hit -- collided with -- the structure. — 


What Barrett did was instinctive and could not be careless. 


Colette v. B & M Railroad, 
140 A 176, 181 
83 N.H. 210 


Even though the act involved may have contributed to the production 
of the injury, it is not contributory negligence if done for the purpose of 
escaping impending danger. 

ard v. Dis. of Col. 


e 24 App. D.C. 524 
J 


ennings v. Phila., B & W Ry. Co.,, 
29 App. D.C. 219 
7 10 Ann. Cases 761 


B & O Railroad Co. v. Postom 
85 U.S. App. D.C. 207 
177 F. 2d 53 
38 Am. Jur. 194 


See also 


In American Dredging v. Calmar S. S. Co., 121 F. Supp. 255, 
affirmed 218 F. 2d. 823, the Court said at Page 264: 
"It is hornbook law that no one can be criticized 


for failing to act with precision in an emergency situa- 
tion created by someone else's fault." 
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In Fruehauf Trailer Co. v. Gusewelle, 8 Cir., 190 F. 2d 248, 
cert. denied 342 U.S. 866, 72S. Ct. 105, 96 L. Ed. 651, the Court said 
at Pages 250, 251: 


"It must be understood what the ‘emergency 
rule’ sought to be applied here is. The sudden 
emergency doctrine is not an exception to the 
general rule that one must act at all times asa 
reasonably prudent man would act under the same 
circumstances. An emergency is merely one 
of the circumstances to be considered by the jury 
in determining if the party's course of action was 
one that an ordinarily prudent man would have 
followed.| In other words, a person acting in 
an emergency is not held to the same standard of 
conduct as a person acting in ordinary events, but 
the test in a case where there is an emergency is 
whether the person acted as a prudent man would 
have acted in the same emergency. 5Am. Juris., 
Automobiles, Sec. 171; Brinegar v. Greene, 

8 Cir., 117 F. 2d 316; Craddock v. Torrence Oil 
Co., 322 Mich. 510, 34N. W. 2d 51. See also 
the cases cited in the Annotation in 79 A. L. R. 
at page 1277. 


"Determination as to the reasonableness of 
one's conduct is one of fact. As stated in Crad- 
dock v. Torrence Oil Co., supra, where there was 
also the question of acting inan emergency: ‘A 
question for the jury was presented whether plain- 
tiff acted as a reasonzbly prudent man would have 
(acted) under the circumstances and even though 
reasonable minds might differ, or a different jury, 
in this or another case, might come to a different 
conclusion, it still remains a jury question.’ " 


In Chapman v. United States, 5 Cir., 194 F. 2d 974, the Court 
said at Page 978: 


"As stated and supported by full authority in 
38 Am. Jur., 'Negligence', Sec. 41, ‘Acts in 
Emergency or Sudden Peril’, at page 686: ‘The 
prudence and propriety of an action are not to be 
judged by the event but by the circumstances 
under which it was done. The rule, as stated 
generally, is that one who, in a sudden emergen- 
cy, acts according to his best judgment, or who, 
because of want of time in which to form a judg- 
ment omits to act in the most judicious manner, 
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is not chargeable with negligence. * * * The 
fact that injurious consequences might have 
been avoided had he chosen another course of 
conduct does not charge him with negligence.'" 


As Mr. Justice Holmes remarked ""A choice may be mistaken and 
yet prudent". 


Kane v. Worcester Con. St. Riwy. 


182 Mass. 201 
65 N. E. 54 





It is not necessary to decide whether or not Barrett was 
careful. To hold that he was guilty of contributory negligence as a 
natter of law invades the province of the jury, who should be given an 
opportunity to hear and see the evidence, and then decide. The defen- 
dants would have the burden of proving contributory negligence. Even 
when that doctrine was in full flower, never would it be held that Barrett's 


instinctive act, bending over to check his footing, would be negligence per 
se. Certainly it can not be so held tay (oben the doctrine of contrib- 


utory negligence is obsolescent. Z 
§ 


V 


THE OBJECTIONS OF DEFENDANT ALLIS CHALMERS. 
CO. TO PLAINTIFFS' INTERROGATORIES SHOULD BE 
OVERRULED 


Certain interrogatories were propounded by plaintiffs. (J.A. p. 33) 
The court having allowed the motions for summary judgment refused to 
pass upon the objections (J.A. p. 34) to the interrogatories. In the 
interests of justice, this court should now pass upon those objections. 


The propriety of the interrogatories is clearly established by 
DeEugenio v. Allis Chalmers, 210 F. 2d 409. 
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CONCLUSION 





This action was instituted in March, 1956 for injuries sustained 
in September, 1954. The defendants took the deposition of the injured 
plaintiff in May, 1956. At the eleventh hour, just before pretrial, 
defendants for the first time moved for summary judgment. The rul- 
ing in their favor should be set aside, the plaintiffs be given an opportu- 
nity to present their evidence of negligence to a jury, and the defendants 
be given an opportunity to present any evidence of contributory negligence. 











The objections to interrogatories should be overruled. | 


Respectfully submitted, | 


HYMAN J. COHEN 


wa 

1331 G Street, N. W. an 

Washington 5, D. C. | 

Attorney for Appellants ; 

Of Counsel: a4 
James F. Hart : 
Dorsey, Burke & Keber * 
44 Wall Street | 


New York 5, N. Y. 
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JOINT APPENDIX 


[ Filed July 2, 1956] 





IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


EDWARD J. BARRETT, JR. 

GYTHA BARRETT 

1664 Columbia Road, N.W. 

Washington, D. C. 
Plaintiffs 


Vv. 


H. A. SWAGART 

H. A. SWAGART, JR., and 
DONALD E. SWAGART 

t/a S & H PARKING CENTER 
1535 I Street, N. W. 
Washington, D. C. 


CHARLES H. TOMPKINS, individually 
and as trustee of the Estate of 
LIDA R. TOMPKINS 


and 


CHAS. H. TOMPKINS Co., a 
corporation 

907 16th Street, N. W. 
Washington, D. C. 


ALLIS CHALMERS MANUFACTURING 
COMPANY, a corporation 
Wyatt Building 
Washington, D. C. 
Defendants 


a a 


Civil Action No. 1273-56 


SUBSTITUTE COMPLAINT 
1. The claims herein are within the jurisdiction of this Court as 


each is in excess of $3, 000. 00. 


2. On September 9, 1954 plaintiff, Edward J. Barrett, Jr. was 
an employee of S & H Parking Center, a partnership, which was the 
trade style of the defendants, H. A. Swagart, H. A. Swagart, Jr. and 


Donald E. Swagart, proprietors of S & H Parking Center. 


The plaintiff 


Gytha Barrett was and is the wife of Edward J. Barrett, Jr. 
3. Prior to September 9, 1954 Chas H. Tompkins Co., a 


2 
corporation, constructed and built the building known and numbered as 
1535 I Street, N.W. In said building said defendant installed or caused 
to be installed a manlift so called, and appurtenances including a de- 
flector, designed and constructed by Allis Chalmers Manufacturing 
10 Company. Defendant, Charles H. Tompkins was and is the owner 
of said building in his individual and trustee capacity. 

4. The design and construction of said lift and appurtenances and 
the manner of installation constituted a hazard to those who would have 
to use it. The manner of installation was careless, negligent, danger- 
ous and reckless. The completed installation was dangerous to those 
using the lift and there was a failure to take measures which would make 
the installation safe for use. Asa result of the aforesaid negligence, 
carelessness and unlawful conduct on the part of Chas. H. Tompkins 
Co. and Allis Chalmers Manufacturing Company, Edward J. Barrett, 
Jr., was injured. 


5. Charles H. Tompkins, owner, (in his individual and trustee 


capacity) and H. A. Swagart, H. A. Swagart, Jr. and Donald E. 

Swagart (partners in and proprietors of S & H Parking Center) occu- 
pants, were under a duty to maintain and operate said premises in a 
careful and lawful manner. In violation of their duty they were negligent 
and careless in the maintenance and operation of said premises. The 
lift as maintained and operated by said defendants was hazardous and 
dangerous to those using it. There was a failure to take safety measures 
which would make the lift safe for use. Said defendants were negligent 
and careless in the maintenance and operation of said lift and violated 
the "Lift Regulations" of The Elevator Regulations of the District of 
Columbia. Asa result of the negligence, carelessness, and unlawful 
conduct as aforesaid on the part of said defendants, Edward J. Barrett, 
Jr. was injured. 

6. On September 9, 1954 while on said lift Edward J. Barrett, Jr., 
was caused to and did bend over, and there being no guard or installa- 
tion to keep him in a vertical position or otherwise serve as a proper 
and adequate deflector, and there being nothing to prevent a collision 
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ig between his body and the structure, his body hit the structure with 
great force and violence. He was forced into extreme flexion and 
trapped in the mechanism. He sustained a broken back, a fractured 

11 left ankle and other injuries, causing him to suffer shock to his 
entire nervous system and otherwise causing him to become sick, sore, 
lame and disabled, all as a result of the negligent, careless and unlaw- 
ful conduct of the defendants as aforesaid. 

7. The injuries suffered by Edward J. Barrett, Jr., were severe, 
serious, painful and permanent in nature, causing great pain and an- 
guish, and confinement to hospitals; he has required and will require 
medical care and attention, X-rays, medicines and nursing, all at 
great expense. Said injuries have caused him to be permanently dis- 
abled and have interfered and will interfere with him in earning his 
livelihood. WHEREFORE, he demands judgment of Charles H. Tomp- 
kins, individually and as trustee of the Estate of Lida R. Tompkins, 
and Chas. H. Tompkins Co., and Allis Chalmers Manufacturing Com- 
pany and each of them, in the sum of $150, 000 besides costs. 

8. Gytha Barrett lost the care, comfort and society of her hus- 
band, Edward J. Barrett, Jr., and was deprived of his consortium. 
WHEREFORE, she demands judgment against the defendants, and each 
of them, in the sum of $25, 000. 00 besides costs. 

/s/ Hyman J. Cohen 


Dorsey, Burke and Keber 
44 Wall Street 

New York 5, N. Y. 
Attorneys for Plaintiffs 


DEMAND FOR JURY TRIAL 
Plaintiffs claim trial by jury of all issues in the above case. 
/s/ H. J. Cohen 


Attorney for Plaintiffs 








[Filed June 29, 1956] 
CONSENT ORDER GRANTING PLAINTIFFS' MOTION TO 


CHANGE CAPTION AND FOR SUBSTITUTE COMPLAINT = 

Upon consideration of plaintiffs' motion to change caption and “ 
for substitute complaint, it is by the Court this 24th day of June, 1956 < 

ORDERED that said motion be and the same hereby is granted © 
and it is ' 


FURTHER ORDERED that the substitute complaint filed with the 
aforesaid motion be and the same hereby is substituted in place of the 


complaint on file, and the defendants’ answers on file may serve as ‘ 
answers on behalf of the defendants as set forth in the substitute com- 
plaint. » 
/s/ James R. Kirkland - 
Judge ah 
Seen and agreed: ‘ 
H. A. Swagart - 
H. A. Swagart, Jr. 
Donald E. Swagart - 


By Their Attorney 
/s/R. W. Galiher 


Charles H. Tompkins, individually P 
and as trustee of the Estate of 

Lida R. Tompkins 

By his Attorney < 
/s/R. W. Galiher 


Chas. H. Tompkins Co. 
By its Attorney S 
/s/ James Sherier , 


Allis Chalmers Manufacturing Company 
By its Attorney 
/s/ Randolph C. Richardson < 





1 [ Filed April 27, 1956] 
ANSWER OF DEFENDANTS * * * CHARLES H. TOMPKINS 


ae First Defense 

‘ The above defendants admit that the amount of this suit is in excess 
>> of Three Thousand Dollars ($3, 000. 00); they admit that on the date al- 

° leged the male plaintiff was an employee of the S & H Parking Center 


of which the defendant H. A. Swagart is one of the owners; they deny 
that the defendant B. C. Hartig was an owner of said Parking Center 
on the date alleged; they are without information or belief sufficient 
to either admit or deny the allegations concerning the marital status of 
the parties; they admit the allegations contained in paragraph 3 of the 
complaint; they deny each and every allegation of negligence set forth 
in paragraph 4 of the complaint; they are not required to answer the con- 
clusions of law set forth in the complaint; they are without information 
or belief concerning the male plaintiff's accident and consequently can 
neither admit nor deny the allegations with respect thereto, except that 
said male plaintiff was injured on September 9, 1954; they are without 
information or belief sufficient to either admit or deny the allegations 
2 with respect to the plaintiffs’ personal injuries or financial losses; 
they deny each and every other allegation contained in the complaint. 
Second Defense 
Further answering the complaint, these defendants state that the 
accident of which plaintiffs complain was contributed to by the negligence 
of the male plaintiff. 
ae * * 2* * 
GALIHER & STEWART 
By /s/ R. W. Galiher 
/s/ J. H. Reis 


Attorneys for above-named defts. 
*x * *K 





(Certificate of Service) 





[ Filed May 2, 1956] 

ANSWER OF DEFENDANT, ALLIS CHALMERS MANU- 

FACTURING COMPANY, A CORPORATION, TO COMPLAINT 

First Defense 

The complaint fails to state a claim on behalf of plaintiffs, or 
either of them, against defendant, Allis Chalmers Manufacturing Com- 
pany, a corporation, upon which relief can be granted. 

Second Defense 

This defendant admits the allegations of paragraph 1; avers that 
it is without knowledge or information sufficient to form a belief as to 
the truth of the allegations of paragraph 2; admits that a manlift de- 
signed and constructed by it was installed in a building at 1535 Eye 
Street, N.W., denies it designed and constructed the appurtenances, 
avers that it did not install the manlift and appurtenances, and avers 
that it is without knowledge or information sufficient to form a belief 
as to the truth of the remaining allegations of paragraph 3; denies that 
the design and construction of said manlift constituted a hazard to those 
who would have to use it; denies that its manlift portion of the completed 
installation was dangerous to those using the lift, denies negligence, 
carelessness and unlawful conduct on its part, and avers it is without 
knowledge or information sufficient to forma belief as to the truth of the 

remaining allegations of paragraph 4, and of the allegations of 
paragraph 5; denies that the alleged accident and resulting injuries 
were a result of negligent, careless and unlawful conduct on its part, 
and is without knowledge or information sufficient to form a belief as 
to the truth of the remaining allegations of paragraph 6, and of the 
allegations of paragraph 7; denies all negligence, carelessness and un- 
lawful conduct on its part, and each and every other allegation of the 
complaint which pertains to it, which has not hereinbefore been spe- 
cifically answered. 


Third Defense 


Plaintiff, Edward J. Barrett, Jr., failed and neglected to exercise 
Or en 


due care for own safety at the time and place alleged in the complaint 
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R and such failure and neglect caused, or contributed to cause the alleged 
accident, injuries, expenses, losses, damages, care, comfort, society 
and loss of consortium complained of. 


Pim ‘ 
: PLEDGER, EDGERTON & RICHARDSON 
~ By /s/ Randolph C. Richardson 

* *K * 
es Attorneys for Defendant Allis Chalmers 
ym Manufacturing Company, a corporation 


(Certificate of Service) 


5 [Filed May 5, 1956] 
ANSWER OF CHARLES H. TOMPKINS CO. * * * 
1. This defendant admits the jurisdiction of the court in this case. 
2. On information and belief it admits that the plaintiff, Edward 
J. Barrett, Jr., was an employee of the S & H Parking Center on the date 
alleged; but it is without knowledge or information sufficient to enable 
it to form a belief concerning the alleged marital status of the plaintiffs, 
and therefore neither admits nor denies the same. 





3. It admits the allegations of paragraph 3 regarding the con- 
struction of the building known as 1535 I Street, Northwest, but states 
that Charles H. Tompkins individually and as trustee of the estate of 
Lida R. Tompkins are the owners of said building. 

4. This defendant denies each and every allegation of negligence 
charged in paragraph 4. 

6 5. It is not required to answer conclusions of law stated in the 
complaint but denies every act of negligence charged against this de- 
fendant in paragraph 5 thereof. 

6, 7. This defendant does not have knowledge or information suf- 
ficient to enable it to form a belief regarding the alleged accident of the 
plaintiff, Edward J. Barrett, Jr., or his pain and suffering or financial 
losses or other damages as recited in paragraphs 6 and 7 of the com- 
plaint, and therefore neither admits nor denies the same. 
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And this defendant denies each and every other allegation of 
negligence charged against it in the complaint. 
Second Defense 
As a second defense to the complaint, this defendant states that 
the accident of which the plaintiffs complain was contributed to by the 


negligence of the plaintiff, Edward J. Barrett, Jr. 

SS rier 
Attorney for Chas. H. Tompkins Co. 

* « * 


(Certificate of Service) 


[Filed June 1, 1956] 
Washington, D. C. 
Wednesday, May 16, 1956 
Tri Deposition of EDWARD J. BARRETT, JR., * * * 
* * * mK K * 
Tr 2 EDWARD J. BARRETT, JR. 
one of the plaintiffs, was called for examination by counsel for defen- 
dants Swagart, Hartig and Tompkins * * * 
EXAMINATION BY MR. GALIHER | 

Q. What is your full name, address and occupation? A. Edward 
J. Barrett, 2903 Allison Street, Mt. Ranier, Maryland. I am a chauf- 
feur for Airport Transport, Incorporated, National Airport. 

Q. How long have you worked for Airport Transport? A. About 
four months. 

Q. By whom were you employed prior to that? A. TheS. &H. 
chain or Washington Garage. 

Q. When did you leave the Washington Garage, as you call it? 
Do you mean the garage on Eye Street, between 15th and 16th? A. No, 
sir, I mean their garage at 1212 E Street. 

Q. You worked, then, at the Washington Garage at 1212 E Street 
prior to four months ago? A. Yes, sir. 
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Q. How long did you work at that garage? A. September -- it 
was the last part of the transit strike. That was in September or in 


“a the last of August. 

5s ae ak * * * * 
> Tr 5 Q. When and where were you married? A. I was married in 
. Towanda, Pennsylvania, May 31, 1954. 


Q. When did you first go to work at 1535 Eye Street, Northwest? 
A. The exact date I don't know. I think it was either the last of June 
or the first of July. I don't know the exact date. 

Q. Of what year? A. 1954. 

Q. The same year that your accident occurred? A. Yes, sir. 

Q. Then you had worked there approximately two or three months 
before this accident happened? A. Yes, sir. 

Q. What was the nature of your employment there when you 
started to work? A. When I started to work? 

Q. Yes, sir. A. I was parking attendant, and they promoted 
me to assistant manager. 

Q. How long were you there before you were promoted? A. 
Three weeks. 7 

Q. Then prior to your becoming assistant manager you would take 
cars on the first floor that were parked by customers to different places 
on the various decks--is that right? -- or floors? A. Yes, sir. 

Tr 6 Q. Which do you callthem? A. I believe that we referred to 
them as floors. 

Q. And you did that for three weeks? A. Yes, Sir. 

Q. Also you would get customers’ tickets at the cage on the west 
side of the premises and go to a particular floor for that customer's car ? 
A. That is right, sir. 

Q. Were you working in the daytime or at night for the first 
three-week period? A. Daytime. 

Q. What was your period of employment in the daytime? How 
many hours were you working? A. We were working 11 hours, 7:30 
to 6:30, or 7:30 to 6 o'clock. 
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Q. What would you average with tips on that work? A. $75 to 
$80 a week. 

Q. Were you working seven daysa week? A. No, sir, I worked 
six days. 

Q. Now, in order to work at that particular garage it was neces- 
sary for you to ride the lift, was it not? A. Yes, sir. 

Q. The Allis-Chalmers lift? A. I don't know whose lift it was, 

at % but I rode the lift. 


Q. Did you ride that fro e very beginning? A. Yes, sir. 


Q. Did you ever have any accidents or difficulties until the date 


of September 9, 1954 -- A. No, sir. 
la. so the day of the accident. I suppose you had ridden it then many 
times up and down, had younot? A. Yes, sir. 
Q. Had anyone explained to you how yo ; lift 
when you first went to work there? A. The assistant manager at that 


time showed me, yes. 

Q. Tell us what instructions you had about riding on the lift ? 
A. He did not give me any instructions, just showed me how to get 
aboard the lift. 

Q. How did he tell you to get aboard the lift? A. The lift was in 
perpetual motion, and he explained that this hook comes before the 


lift and you grab hold of the hook and step upon the lift and stand directl 
up, stand straight up. 


Q. By hook, you mean a holder that was attached to the lift itself? 

A. Yes, sir. 
Ts Q. This lift was on a rotating belt which kept going around while 

it was in motion the whole time? A. Yes, sir. 

Q. There would come up from the bottom, first, the part of the 
lift which had the holder on it? A. That is right. 

Q. Then the step that you would stand upon would come up follow- 
ing that? A. Yes, sir. 

Q. You have told us that you were instructed as it came up first 
to grasp the holder and then as the step came up to step on the step? 
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A. That is right, sir. 


NAA Were you told to stand any particular way on the step? 
A. ir. 


Q. By the way, what is your weight now? A. 195 pounds. 

Q. What was your weight on September 9, 1954? A. Just 
about 190 pounds. 

Q. In other words, you are just a little bit heavier today than 
you were in September of 1954, at the time of the accident? A. Yes, 
sir. 

. Were any instructions given to you as to the way you should 
Tr 9 stand on the step, apart from holding the bar? A. No, sir. 

Q. Were you supposed to face the lift? Were you supposed to 
stand sideways on it, holding on, or with your back to it? Was there any 
particular way you were told? A. I only know the way he showed me. 
He got on it and faced the lift, and that is the way I got on it. 

Q. He stood facing the lift, with his hand or hands on the bar? 

A. There is only room for one hand, 

Q. Was that the way that you always rode the lift? A. Yes, sir. 

Q. And you had no difficulty of any sort up to the day of the acci- 
dent? <A. That is right, sir. 

Q. About three weeks after you started working there you became 
night manager? A. No, sir. I was assistant to the day manager. 

Q. Assistant to the day manager; I beg your pardon. Who was 
the day manager? A. Mr. Harwood. 

Q. What change in duties did you have when you became assistant 
to the day manager? A. Well, I ticketed the cars as they came in, 
and solicited business in the manner of asking the customers if they 

Tr 10 wanted lubrications or oil changes or wash jobs or any work done 
on the cars. 

Q. What was the difference in salary when you became assistant 
to the day manager? A. I was taken off of the hourly basis and put ona 
guaranteed salary. 

Q. What was that? A. They said that they would give me $55 
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a week plus tips for the first 30 days. Then I was supposed to go to $60 
after that. I never completed it; I never completed the 30 days. 

Q. Did you ride the lift at any time during that 30-day period-- 
A. Yes, sir. 

Q, -- ona number of occasions, up and down? A. Several times, 
yes. 

Q. Did you also continue to bring carsup? A. During the peak 
rush hour, and at night, I took cars down, brought the cars down, be- 
cause usually the manager came there and I would bring cars down. 

Q. In order to get up to bring the cars down you would ride the 
lift? A. That is right. 

Q. Coming down to the day of the accident will you tell me what 
time of day it occurred? A. Around 4:45. 

te ae Q. P.M.? A. Yes, sir. 
Q. many times earlier day had you been on the lift 


prior to the time you were on it when the accident occurred? A. As 


close as I can remember, nat more than five or ten times. 


Q. Will you tell me in your own words just what happened to you 


at the time of your accident? A. I got a ticket at the ticket line stand 
there in the garage and went to the elevator and as it came around I put 
my hand on the hook and I stepped with my right foot upon the step and it 
started up and I put my left foot on and in some way it sli the 


step, and in the meantime the elevator was rising. 
So I bent over instantly to see-what~was happening-te-my foot, 


and there I was -- I was caught in a trap. 
@. Wale deve anyilline on the lit tint caused your foot to slip ? 
A. Idon't know, sir. AsIsay, when I got off the elevator or fell 
off or caught in the assembly, I was there on the floor and the elevator 
continued moving. I don't know what caused it or how. 
Q. Was the lift operating any differently than it had on the many 
Tr 12 other occasions that you had ridden on it? A. That I don't know. 
Q. Your whole trouble came about as the result of your foot 
slipping off the step? Is that right? A. Yes. 
Q. In other words, as the lift came up you put your hand first 
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onthe bar -- A. That is right. 
Q. -- just as youhad done many other times. Then you put 
your foot on the lift? A. Right foot. 
q Q. Was it the right foot that slipped off the lift? A. No, it was 
the left foot. 

Q. You got your right foot on allright? A. Yes, sir. 

Q. But when you put the left foot on, your left foot slipped off? 
A. Yes, sir. 

Q. Did it slip to the left? In other words, were you facing the 
lift just the way you had been told to ride it? A. Yes, sir. 

Q. Did your left foot slip as soon as it touched the step? A. 
Well, I believe it did because it happened so quickly, and there I was. 

Tr 13 Q. You have no idea what caused itto slip? A. No, sir. 

Q. Were you holding onto the bar with two hands or one hand at 
the time? A. One hand, sir. 

Q. As the result of your foot slipping, what was the movement 
of your body? A. Well, I could show you a little better if I was stand- 
ing. Is that all right? 

Q. Please do so. A. Here I am riding and standing there, with 
one hand on the hood. So my foot gets off, slipped, and Iam raising. 
So I bend over like this (indicating) to look down, and as I did I got 
caught in the cone and the shaft and the works and was pulled right up. 
I cannot vouch for that because, as I say, it happened so fast. 

Q. When you say you got caught in the cone, you mean the round 
cylindrically shaped -- A. Yes, sir. 

Q. -- cover that is at each floor? Is that what you mean? 

MR, RICHARDSON: Funnel. 

MR. GALIHER: Funnel? 

A. Yes, sir. 

Q. The funnel which is at each floor ? 

Tr 14 MR, COHEN: Off of the record. 

(Discussion off the record. ) 

BY MR. GALIHER: 








Tr 15 Q. Is it your testimony that you don't know, that you don't recall? 
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Q. There is one of those at each floor, is there not? A. I bi 
think there is. 4 
Q. Of course, they had been like that ever since you had worked re 
at the premises, had they not? A. That is right, sir. : 
Q. Did your accident happen as the result of your bending for- _ ais 


ward when you reached the cone at the second floor? A. That I don't 
know. 

Q. Did you lose consciousness? A. No, sir; very close to it, 
but I didn't. I felt very weak. I hurt so bad that I thought I had met my 
maker. 

Q. Was there anybody ahead of you on the lift, anyone riding who 
had just gotten on? A. The elevator was just for 12 floors, from 
the second to the 12th floor, and I was on the first floor. I mean, if 
somebody was ahead of me I could not tell. 

Q. Iam talking about the first floor. You got on on the first 
floor. As you walked over to the lift or got over to it, had one of the 
parking attendants gotten on it just beforeyougot on it? A. Notto 
the best of my knowledge. 

Q. And you have no idea whether there was anybody who had 
just stepped on ahead of you who might have been going up on the lift 
at the same time that you were going up? A. No, sir. 


A. I don't know if there was somebody there or there was not. I mean, 
as far as I know there was nobody ahead of me. If somebody was on the 
elevator I did not know it. 

Q. What is'your best recollection as to where the accident hap- 
pened? Up at the second floor? A. I would say the accident happened 
between the second and the third floors, where I was caught. 

Q. The cone as you have described it, was that at the second 
floor? <A. Yes, sir. 

Q. Where did the cone start? At the base of the second floor ? 
A. The cone is attached to the third floor, on the second floor ceiling. 

MR. COHEN: Off of the record. 














(Discussion off the a 
BY MR. GALIHER: 

Q. Wasn't that cone on the second floor to keep people from 
falling through the hole? A. I don't think the cone prevents you from 
falling through the hole. 

Tr 16 Q. But it limits the opening, doesn't it? A. The idea of the 
cone, I think, is to prevent banging your head on the ceiling. On the 
down side there is no cone. 

Q. In any event, you have no idea which cone your accident 
occurred on? A. Yes. 

Q. Which one was it? A. It was on the cone that is fastened to 
the second floor ceiling. 

Q. That is the first cone you meet going up? A. Yes sir. 

Q. Of course, you knew that if your body moved away fromthat 
step you were liable to come in contact with that cone as a result of 
previously riding on it, did you not, Mr. Barrett? Iam aware of 
fii Gul, tn the mame tone; 1 want to ask sod som thing grabbed your 
foot, what would you do? 

Q. You have not said that anything grabbed your foot. You said 
that -- A. My foot was caught -- 

Q. Wait a minute. If you will let me finish my questions I will 
let you finish your answers. 

You have not said that anything grabbed your foot. You said that 
your left foot slipped off the step. Now, isn't that right? A. Thatis 

Tr 17 right, sir, but something happened to my foot and l-could-not get 
it up on the ste it slipped off. 

Q. What happened to it? A. I don't know. 

{Q. vou have no idea? A. No, sir. I know it tore something in 
my ankle, and that is all I know. 

Q. What happened when you came in contact with the cone at 
the second floor? First of all, tell us how your body came in contact 
with the cone and everything that you remember that happened there- 
after. A. As far asIcan remember, my back hit the cone first. 
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Q. Which part of your back? <A. I don't know; just my back. 
I was bent over and it hit the center of my back. 
Q. Your back was extending then over the step, away from the 
step? A. It had to be, yes. 
Q. And you were in sort of a crouched position as compared 


with a straight up and ition ?A. I was bent over, yes. 
Q. What happened then? A. Then I was trapped in the cone. 
Tr 18 Q. Thenwhat happened? A. The elevator raised me to the third 
SN 


floor and I was squeezed in the cone. Then I met the cement floor. 
Q. Then what happened Be I was off the elevator, out in the 
air, and then sprawled out on the floor. 
Q. Then what happened? A. Well, when I was caught in the ele- 


vator going up they heard the noise and my scream, and the assistance 





came. 

Q. Who came to the scene? A. I don't know; I don't know the 
parking attendant's name that was first there. Then he notified Mr. 
Harwood, the manager, and he came right up there. 

Q. Was the man first on the scene a white man or a colored 
man? A. It was a colored man. 

Q. Did he tell you that he had stopped the lift? A. No, sir. 

Q. Do you know who stopped the lift? A. I don't know if the lift 
was stopped. 

Q. You don’t know one way or the other, then, whether the lift 
was stopped or not? A. No. The lift was continually running while 
I laid there on the floor. 

Q. How did you stop that lift at that time? A. I did not stop it. 

Tr 19 Q. I understand that, but you knew from working there how it 
was stopped and how it was started, didn't you? A. Yes, sir. 

Q. How would you start it and how would you stop it? A. Well, 


there is a rope that goes up alongside the elevator, that operates by a. 
witch. 
Q. You_made no effort to pull that switch as you were riding u 
in t sition tha have described, did you, Mr. rett ? 
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| A. I don't belie no. I don't think I could reach it. It just 
happened so fast that I cannot say that I could have my hand on the 
safety device. 

Q. How many seconds does it take to get from the first floor to 
the second floor, the place where your accident occurred, on the lift? 
A. I never timed it. 

Q. It takes five, six or seven seconds, doesn't it? A. I don't 
know. ‘ 
Q. How many feet is it between the first floor where you step 

on the lift and the second floor? A. I don't know. 

Q. You have no idea at all? A. You are asking me for an idea, 
or how many feet ? 

Q. Iam asking you for an approximation. A. I would say 12 
feet. 

Tr 20 Q. Do you know how many feet the lift moves a second? A. No, 
sir. 

Q. Is it not a fact that to go that 12-foot distance takes five or 
six seconds? A. I don't know that that is a fact. It is very fast. 

Q. Your foot slipped off just as you got onto the lift? A. Yes, 
sir. 

Q. The lift then traveled about 12 feet up before you came in con- 
tact with the cone? Is that correct? Approximately. A. Approxi- 
mately, yes. 

Q. Now, you cannot give us the names of any of the persons who 
came to your assistance? A. AIII know is that another assistant 
manager was in there, whose name was Berdo. 

Q. Do you know how to spell his name? A. No, Sir. 

Q. Berdo? A. Yes, sir. Itisa French name. Mr. Harwood 
came right up there. Then there was a colored attendant that stopped. 
They were riding up the elevator. 

Q. Do you know the names of any of the attendants that were at the 
scene? A. No, Sir. 

Tr 21 Q. Do you remember one of them getting you loose from the 
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lift and laying you on the second floor right there on the concrete after 
you got loose? A. I remember one of them trying to straighten me 
out there, yes. 
Q. Do you know who he was? A. No, sir. I believe that he 
was a new employee, been there just a couple days. 

Is it not a fact, Mr. Barrett, that instéad of grasping the bar 
as you have indicated, that you actually took hold of the bottom of one 
of the steps and clung on as the step went up prior to your accident? 
A. No, sir. 

&, Is it not a fact that actually there was a man riding on the 
step that you took hold of, that you took hold. of underneath where he 
was standing? A. No, sir. 

o& Is it not a fact that as you rode up that lift your body was in 
a crouched position because you had not stepped on the lift but were 
trying to hang on to a step of the lift ? ra No, sir. 
Q. Did any of the persons who came to the scene of the accident 
make any statement to you concerning what may have happened to you, 
or what you were doing? A. No, sir. 


Tr 22 Q. . Did you make any statement to those persons? A. No, Sir. 


Q. Did you examine the lift or the cone? A. No, sir. 

Q. What happened to you thereafter? A. I was removed to the 
hospital in an ambulance. 

Q. What hospital? A. Emergency Hospital. 

Q. How long were you in Emergency Hospital? A. Until Octo- 
ber 9. 

Q. What injuries did you receive in the accident? A. I broke 
my back and fractured my left ankle, besides a laceration of the left 
ankle. 

Q. Who was your doctor at the hospital? A. The insurance 
company doctor was Dr. Gerber. 

Q. Dr. Leon Gerber? A. Yes, sir. 

Q. He was the surgeon who took care of you for your injuries ? 


A. Yes, sir. 








Re 
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Q. Did you have any other doctors other than the doctors con- 
nected with the hospital who might have administered to you from time 
totime? A. Dr. Rizzoli and Dr. Neviaser. 
Q. Were you ever placed ina cast? A. Yes, sir. 


* * * * * * 
Tr 35 EXAMINATION BY MR. RICHARDSON 
* * * * * * 


Q. How did you get back and forth from one floor to the other ? 
Tr 36 A. Well, I very seldom went off the first floor because, as I 

say, I was the manager and I had to take the money fromthe customers 
on cars that stayed overnight, and any bills that the monthly customers 
might want to pay when they came in, and we sold gas at this place also, 
et cetera. 

Q. Did you ever park any cars there or deliver any cars at or 
from a floor other than the first floor? A. Yes, sir. 

Q. How did you get to such other floors? A. This building had 
an elevator. 

Q. Was that elevator comparable or in any way like that lift.? 
A. No, sir. It is similar to a passenger elevator. 

Q. Now, with reference to the lift that you claim you sustained 
your injuries on, you stated that you had used that lift many times? 
A. Yes, sir. 

Q. Asa matter of fact, you had used it before on the day of this 
alleged accident? A. That is right. 

Q. Had you ever made any complaints to the owner and operator 
of that garage concerning that lift? A. No, sir. 

Q. Are you sure, Mr. Barrett, that the hand bar on the belt of 
that lift would accommodate only one hand? 

Tr 37 MR. COHEN: Justa minute. He did not say that. 

MR. RICHARDSON: I think he did, but let me ask him another 
question. 

Q. Within your personal knowledge, Mr. Barrett, how many 
hands could grab hold of that bar on the lift belt, the hand bar ? 
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A. I don't believe two full hands could, but one full hand, yes. 

Q. Now, with reference to these cones or funnels, whatever you 
refer to them as, at the ceiling, were they at the ceiling of each floor ? 
A. I believe that is right, sir. 

Q. And you had observed that before? A. Yes. 

Q. Had you at any time prior to that accident had any trouble 
with your left foot or leg? A. No, Sir. 

Q. Had you had any trouble with them that particular day in any 
way? A. No, sir. 

Q. With reference to your marriage, were you living with your 
wife at that time? A. Yes, sir. 

Q. And have you and she been living together constantly since 
that time? A. Yes, sir. 

Tr 38 MR. RICHARDSON: That is all. 

MR. COHEN: No questions. 

(By stipulation of counsel in the presence of the witness, 
reading and signature waived. ) 
(CERTIFICATE OF NOTARY PUBLIC) 


[Filed June 21, 1956] 

INTERROGATORIES [TO PLAINTIFFS] 

1. State the specific and complete allegations of negligence relied 
upon by the plaintiffs as to each defendant. 

2. State the names and addresses of all persons known to the plain- 
tiffs, or to their counsel, who have knowledge or information concerning 
the alleged negligence of the defendants. 

GALIHER & STEWART 
By /s/ R. W. Galiher 
* * a 


/s/ Julian H. Reis 
* * * 


Attorneys for Defendants H.A. Swagart 
and B.C. Hartig, t/a S. & H Parking and 
(Certificate of Service) Charles H. Tompkins 
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~~ 12 [Filed Sep. 28, 1956] 
PLAINTIFFS' ANSWERS TO INTERROGATORIES 
Plaintiffs are advised that the court did not pass upon the defects 
in form of the "Interrogatories" filed by counsel for two defendants. 
Plaintiffs are advised that they should answer the "Interrogatories" with 
° respect to those two defendants. 
1. Plaintiffs are advised that the court interprets interrogatory 
1. to require amplification of the allegations of the complaint drawn by 
counsel. The following is respectfully submitted. 

a. As to paragraph 5 of the substitute complaint, the alle- 
gation of negligence in the maintenance and operation of the premises is 
amplified as follows: The aperture for the lift was so small that the body 
of a man on the lift, using it in a normal and proper manner, would hit 
the concrete slab if he were bent over. Mr. Barrett was bent over to 
check his footing, and being carried rapidly upward by the lift, his body 
hit the structure with great force and violence. 

b. The allegation of negligence in the failure to take safety 
measures is amplified as follows: The defendants failed to have a guard 
(of metal or other material) or other installation which would keep a 
body in a vertical position, and reasonably close to the belt, so as to 
prevent such an accident. Such an installation would have prevented Bar- 
rett's body from being bent over so as to stick out, protrude, and hit 
the structure as the body was being carried upward. 

c. Defendants failed to have a deflector which would deflect 
a body if it were sticking out and protruding, and prevent a collision 
between the body and the structure. 

13 d. In the normal use of safety measures by American indus- 
try, defendants could and should have devised and used a method of 
preventing such accidents, for example, a rubber guard at the rim of 





the aperture in the concrete slab. Structural engineers, safety engi- 
neers, and others available to defendants are more competent in this 
respect than Mr. and Mrs. Barrett are. 

e. Defendants were negligent in having the lift travel so fast 
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that a man's back would be broken if his body hit the structure as Mr. 
Barrett's body did. 
. There was inadequate lighting in the area of lift opera- 
tion and th EFesds On the lift were worn. ] 

g. The very happening of this accident shows negligence on 
the part of the defendants. Mr. Barrett was using the lift in a normal 
and proper manner and was not careless or negligent. His back would 
not have been broken if the lift and the premises were safe for use. 

The happening of the accident to Mr. Barrett speaks for itself in show- 
ing that the lift and the premises were unsafe, constituted a serious 
hazard to, and endangered the lives of, those who would have to use the 
lift and the premises. The doctrine of res ipse loquitur applies. 
2. Plaintiffs are advised that the court interpreted interrogatory 
2. to require the names and addresses of persons who witnessed the 
accident. Plaintiffs have no such names or addresses. 
/s/ Edward J. Barrett, Jr. 
/s/ Gytha C. Barrett 
Subscribed and sworn to before me this 21st day of September, 1956. 
/s/ Helen T. Werth, Notary Public, D.C. 
(Certificate of Service) 


14 [Filed Sep. 12, 1957] 
SUGGESTION OF DEATH 
Comes now the attorneys for defendant, Charles H. Tompkins, 
and suggests his death on the 12th day of December, 1956. 
GALIHER & STEWART 


By /s/ R. W. Galiher 
* * * 


/s/ J. H. Reis 
* * * 


Attorneys for above-named Defendant 
(Certificate of Service) 
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és 25 [ Filed Dec. 20, 1957] 
STIPULATIONS 
The following stipulations are hereby entered into by and between 


= counsel: 

- 1. The death of Charles H. Tompkins having been suggested, it 
. is stipulated that The Riggs National Bank of Washington, D.C., and 
e Allan D. Henry, as executors of the estate of Charles H. Tompkins, 


be substituted as defendants in place of the late Charles H. Tompkins. 
2. It is further stipulated that The Riggs National Bank of Wash- 
ington, D.C., Allan D. Henry and James Sherier, as trustees of the 
estate of Lida R. Tompkins, be substituted as defendants in place of the 
late Charles H. Tompkins as trustee of the estate of Lida R. Tompkins. 
3. It is further stipulated that the answers previously filed on 
behalf of Charles H. Tompkins may serve as answers on behalf of 
defendants as set forth above. 
/s/ Hyman J. Cohen 
Attorney for Plaintiffs 
Galiher and Stewart 


By /s/R. W. Galiher 
Attorneys for the late 
Charles H. Tompkins and for the 
substituted defendants 


/s/ James Sherier 





Let this be filed: 
/s/ John J. Sirica 
Judge 
12/31/57 
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[Filed Sep. 21, 1957] 

INTERROGATORIES PROPOUNDED BY PLAINTIFF TO 

DEFENDANT [CHAS. H. TOMPKINS CO. ] TO BE ANSWERED 

BY THE OFFICER OR EMPLOYEE. HAVING THE BEST 

KNOWLEDGE OF THE INFORMATION SOUGHT 

1. Before answering any of the following interrogatories, have 
you consulted your books and records and made all inquiries necessary 
to enable you to make full and complete answers. 

2. Identify yourself, giving the full name, residence, business 
address and position with defendant corporation. 

3. Furnish all the information available to you concerning the. 
alleged accident and the cause of the accident, and give the names and 
addresses of all witnesses. 

4. With reference to any investigation of the alleged accident 
which has been made, state 

a. the results of the investigation, 


b. whether or not you will furnish to plaintiff copies of re- 


ports and statements. 

5. State the specific and complete allegations of (contributory) 
negligence on the part of Edward J. Barrett, Jr., relied upon by you 
as a defense to this action. 

IN ANSWERING THE FOLLOWING INTERROGATORIES PLEASE 
REFER TO PARAGRAPH 3 OF THE SUBSTITUTE COMPLAINT, AND - 
THE DATE OF SEPTEMBER 9, 1954. PLEASE ANSWER FULLY AND 
SPECIFICALLY. 

6. Describe the manlift and its appurtenances, including the 
hoods (deflectors), the shaft or floor opening and the rims of the open- 
ings, in which the lift operated. 

7. Give full dimensions of floor openings including dimensions 
of depth, width and clearance. (You may confine your answers to the 
2nd, 3rd and 4th floors. ) 

16 8. Describe fully and give dimensions of flared entering hood 
(deflector) on ascending side. (You may confine your answers to the 
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2nd, 3rd and 4th floors. ) 

9. Describe fully and give dimensions of width and depth of steps 
of the belt of the manlift. 

10. Were there any treads on the steps, and if so, describe their 
condition and state whether or not they were worn. 

11. Describe fully and give the dimensions of the grips and handles 
of the manlift. 

12. Give the dimensions of distance from the steps to the handles 
of the manlift. 

13. Give the rate of speed at which the manlift operated at the 
time the accident occurred. 

14. State whether or not there was adequate lighting in the area 
of the lift operation and describe fully said lighting at the time when the 
accident occurred. 

15. State who 

a. constructed and built the building where the accident 
happened, 

b. installed the manlift and the appurtenances, including 
the hoods (deflectors) and floor openings. 

16. State who designed, constructed and built the lift and appur- 
tenances, including the hoods (deflectors) and floor openings. 

17. Describe any and all measures and steps taken to make the 
lift safe for use by those who would have to use it, and the measures 
and steps taken to prevent injuries to those using the lift. 

18. Describe any guard, safety device or installation employed 
as a protection against collision of the body of a lift passenger, with the 
structure. 

19. State who owned the building where the accident happened. 

/s/ H. J. Cohen 
Attorney for Plaintiffs 
(Certificate of Service) 








21 


22 


26 

[Filed Nov. 27, 1957] 

ANSWERS [OF DEFENDANT CHAS. H. TOMPKINS CO. ] 

TO INTERROGATORIES 

1. Yes. 

2. J. P. Smith, Chief Engineer, CHT Co., 1737 K Street, N.W. 

3. No investigation of the accident was made by this company. 

No witnesses have been interviewed and no statements have been se- 
cured. 

4. See No. 3. 

5. Statements of Mr. Barrett in his deposition. 

6. The manlift is a 14" Belt Service Elevator operating vertically 
on a nominal 56° 6"" pulley-centers height. The installation is a conven- 
tional commercial type with hand grips and foot treads applied in pre-. 
determined fixed positions on the endless vertical 14" wide rubber belt- 
ing. Openings in the floors are provided through which the manlift op- 
erates. The openings are approximately circular and are constructed 
to the outline recommended by the manufacturer and accepted as a 
conventional standard for this type of installation. Two such openings are 
provided adjacent to one another at each floor. One opening is to ac- 
commodate the upward moving section of the belt, and the other is for 
the downward moving section of the belt. At each floor, a metal funnel- 
shaped shield is provided and attached to the periphery of the underside 
of the opening for the upward moving section of the manlift. 

A person riding the manlift puts his foot on the foot tread and 
grasps the hand grip and is transported vertically to his destination 
where he steps off at the desired floor level. The metal shields are 
provided as a safety precaution and a warning device to the upward 
traveling individual that he is approaching a floor level. 

7. As stated in answer to Question No. 6 above, the floor openings 
are approximately circular. The plan dimensions of these openings are 

nominally 31" wide and 31''deep. The clear depth of the openings 
measured from the face of the belting to the apposite edge of the floor 
openings is 26". This clearance of 26" through which a.person passes, 
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measured front to back is standard practice utilized in installations 
of this nature. 

8. The flared entering hoods at each floor, previously referred 
to as the metal funnel-shaped shields in the answer to Question No. 6, 
are constructed of #20 gauge galvanized iron sheet metal and fabricated 
to fit the outline on the under side, of each opening on the ascending side 
of the manlift. Each hood is an upside-down circular funnel-shaped 
section extending outward and down a distance of 24" measured verti- 
cally from the underside of the floor slab. The metal at the lower 
edge of the hood is on outward rolled section to preclude any sharp ¥ 
metal edges contacting the body or clothing of a person riding the man- 
lift. The plan dimensions of the hoods at the lower edge are nominally 
43" wide and 41'"' deep. The clear depth of the hoods of this lower edge 
measured from the face of the belting to the opposite edge of the hood 
is 37". This clearance of 37" through which a person passes, measured 
from front to back, is standard practice in installations of this nature. 
The upper edges of the hoods fit up into the openings of the floor slabs 
a nominal distance of 6"' in order that no sharp edges of concrete floor 
slab are exposed to the body or clothing of a person riding the manlift. 

9, The steps fixed to the belting of the manlift, previously re- 
ferred to as foot treads in answer to question No. 6, are double tread 
steps. The two treads are wood boards mounted on one metal casting 
assembly and are spaced 12" apart vertically. The plan dimensions of 
the step treads are 17" wide and 10-1/2" deep. The top side of the 
upper tread in a double tread assembly is surfaced with a non-slip 
abrasive pad. The upper tread serves as the step when the assembly 
is in upward travel and the other tread serves as the step when the same 
assembly is in downward travel. The double tread assemblies other- 
wise referred to as steps are spaced a minimum of 16' apart on the 


belting. : 
10. Yes. ¢ Do not know if worn.) 


11. Not fully detailed on shop drawing. Obtain information from 


Allis-Chalmers. 





24 


28 

12. At each double tread step assembly, there is one upright 
hand grip fixed to the belting at a distance of four feet above the upper 
tread and one upside down hand grip fixed to the belting at a distance 
of four feet below the lower tread. 

13. Do not know. 

14. Do not know condition of lighting at the time. 

15. a. The Charles H. Tompkins Company constructed the 

building. | 

b. The Whiting Elevator Company installed the manlift. 

Do not know who installed the hoods. The Charles H. Tompkins 

Company provided the openings in the floor slabs. 

16. The Allis-Chalmers Company designed, constructed and 
built the manlift equipment. Do not know who constructed and built the 
hoods. The Charles H. Tompkins Company constructed and built the 
openings in the floor slabs in accordance with the manlift manufacturers’ 
design requirements. 


17. Limit switches and magnetic brake mechanism provided by 


the manufacturer (Additional information may be obtained from Allis- 
Chaimers). 
18. The installation of metal shields and hoods. 
19. Charles H. Tompkins, Individually and Trustee of Estate of 
Lida R. Tompkins. 
CHARLES H. TOMPKINS COMPANY 
By /s/ John P. Smith 
John P, Smith, Chief Engineer 
(VERIFICATION) 
(Certificate of Service) 
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INTERROGATORIES PROPOUNDED BY PLAINTIFF TO 
DEFENDANT [ALLIS-CHALMERS MANUFACTURING 
COMPANY] TO BE ANSWERED BY THE OFFICER OR 
EMPLOYEE HAVING THE BEST KNOWLEDGE OF THE 
INFORMATION SOUGHT 

1. Before answering any of the following interrogatories, have 





you consulted your books and records and made all inquiries necessary 
to enable you to make full and complete answers. 

2. Identify yourself, giving the full name, residence, business 
address and position with defendant corporation. 

3. Furnish all the information available to you concerning the 
-alleged accident and the cause of the accident, and give the names and 
addresses of all witnesses. 

4. With reference to any investigation of the alleged accident 
which has been made, state 

a. the results of the investigation, 
b. whether or not you will furnish to plaintiff copies of 
reports and statements. 

5. State the specific and complete allegations of (contributory) 
negligence on the part of Edward J. Barrett, Jr., relied upon by you as 
a defense to this action. 

IN ANSWERING THE FOLLOWING INTERROGATORIES PLEASE 
REFER TO PARAGRAPH 3 OF THE SUBSTITUTE COMPLAINT, AND 
THE DATE OF SEPTEMBER 9, 1954. PLEASE ANSWER FULLY AND 
SPECIFICALLY. 

6. Describe the manlift and its appurtenances, including the hoods 
(deflectors), the shaft or floor opening and the rims of the openings, 
in which the lift operated. 

7. Give full dimensions of floor openings including dimensions of 
depth, width and clearance. (You may confine your answers to the 2nd, 
3rd and 4th floors. ) 

8. Describe fully and give dimensions of flared entering hood 
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(deflector) on ascending side. (You may confine your answers to the 
2nd, 3rd and 4th floors. ) 


9. Describe fully and give dimensions of width and depth of steps rt 
of the belt of the manlift. ba 
10. Were there any treads on the steps, and if so, describe their . 


condition and state whether or not they were worn. 
11. Describe fully and give the dimensions of the grips and handles 
of the manlift. 
12. Give the dimensions of distance from the steps to the handles 
of the manlift. 
13. Give the rate of speed at which the manlift operated at the al 
time the accident occurred. i 
14. State whether or not there was adequate lighting in the area 
of the lift operation and describe fully said lighting at the time when the 
accident occurred. 


15. State who 

a. constructed and built the building where the accident 
happened, 

b. installed the manlift and the appurtenances, including 
the hoods (deflectors) and floor openings. 4 


16. State who designed, constructed and built the lift and appur- 
tenances, including the hoods (deflectors) and floor openings. 

17. Describe any and all measures and steps taken to make the 
lift safe for use by those who would have to use it, and the measures and 
steps taken to prevent injuries to those using the lift. 

18. Describe any guard, safety device or installation employed ‘i 
as a protection against collision of the body of a lift passenger, with 
the structure. 


a 


4 


Attorney for Plaintiffs 


(Certificate of Service) 
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[Filed Nov. 25, 1957] 

ANSWERS OF DEFENDANT ALLIS CHALMERS MANUFAC- 

TURING COMPANY TO INTERROGATORIES PROPOUNDED 

BY PLAINTIFFS 

This defendant in answer to Interrogatories propounded to it by 
plaintiffs states as follows: 

1. Yes, so far as pertaining to our Company. 

2. W. P. Bell, 1635 - 35th Street, N.W., Washington, D. C.; 
777-14th Street, N.W., Washington, D. C.; Assistant Manager, Washing- 
ton, D.C., Office of Allis-Chalmers Manufacturing Company. 

3. The only information this defendant has is that an employee of 
S & H Parking Center was injured while riding the manlift therein; the 
deposition of Mr. Barrett; and information within the investigation of our 
attorney. I have been informed that names and addresses of witnesses 
are: 


Willis C. Washington 
1535 Eye Street, N. W. 
Washington, D. C. 


Lucius C. Harward 

Manager, S & H Parking Center 
1535 Eye Street, N. W. 
Washington, D. C. 


Ernest H. Frazier, Jr. 
606 N Street, N. W. 
Washington, D. C. 


4. Our attorney has advised me not to answer this question on the 
ground of privilege of attorney and client relation. 

5. Our attorney has advised that Mr. Barrett did not use the man- 
lift properly, caused or permitted his body to get in a position too far 
away from the manlift belt, which resulted in his neglect and failure 
to exercise due care for his own safety, thereby causing or contributing 

to cause the alleged accident and claimed results thereof. 

6. The manlift is described in a brochure furnished to plaintiffs’ 
attorney. Our Company did not construct the building nor construct and 
install the appurtenances or hoods (deflectors). We did not install the 
manlift. 


OO e 
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7. See answer to question No. 6. 


8. See answer to question No. 6. 

9. Doubled faced steps so they can be used ascending or descend- 
ing; approximately 12 inches deep and 14 inches wide. 

10. See brochure furnished plaintiffs’ attorney; no information 
as to condition at time of alleged accident. 

11. Grips or handles are casts pieces securely fastened to belting, 
gripping portion 5 inches long and grip extends outward from belt 2 
inches. 

12. Four feet. 

13. No information thereon as our Company was not operating it. 

14. No information as our Company was not operating business 
at premises. 

15. (a) Charles H. Tompkins Company 

(b) Whiting Elevator Company. 

16. Our Company designed and built the lift. No information as to 
appurtenances, hoods (deflectors) as we did not construct building or in- 
aaa, ee Mitt 

~ 17. See aforementioned brochure. No further information as we 
did not install or operate lift nor operate business at premises. 

18. No information other than that cones or deflectors were in- 
stalled. 

ALLIS-CHALMERS MANUFACTURING CO. 
By /s/ W. P. Bell 


Assistant Manager, 
Washington, D. C. Office 


(Jurat dated Nov. 22, 1957) 
(Certificate of Service) 
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[ Filed Jan. 16, 1958] 

[SECOND SET OF] INTERROGATORIES PROPOUNDED BY 

PLAINTIFF TO DEFENDANT [ ALLIS CHALMERS MANUF ACTUR- 

ING CO.| TO BE ANSWERED BY THE OFFICER OR EMPLOYEE 

HAVING THE BEST KNOWLEDGE OF THE INFORMATION 

SOUGHT | 

1. Before answering any of the following interrogatories, have 
you consulted your books and records and made all inquiries necessary 
to enable you to make full and complete answers. 

2. Identify yourself, giving the full name, residence, business 
address and position with defendant corporation. 

IN ANSWERING THE FOLLOWING INTERROGATORIES PLEASE 
REFER TO PARAGRAPH 3 OF THE SUBSTITUTE COMPLAINT, AND 
THE DATE OF SEPTEMBER 9, 1954. PLEASE ANSWER FULLY AND 
SPECIFICALLY. 

3. How many accidents have there been, known to this defendant, 
involving the Allis Chalmers Nordyke Service Elevator: 

a. Prior to the happening of the accident to E. J. Barrett, Jr. 

b. Subsequent to the happening of the accident to E. J. Bar- 
rett, Jr. 

c. Will you arrange with plaintiffs’ attorney to furnish him 
with information concerning aforesaid accidents, and what arrange- 
ments will you make. (See Allis Chalmers v. Wichman, 220 F 2d 
426) [Corrected citation: DeEugenio v. Allis, 210 F. 2d 409] 

/s/ H. J. Cohen 
Attorney for Plaintiffs 
* * * 


(Certificate of Service) 
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34 
{ Filed Jan. 24, 1958] 
OBJECTIONS TO INTERROGATORIES 
Defendant, Allis-Chalmers Manufacturing Company, pursuant to 
Rule 33, Federal Rules of Civil Procedure, objects to Interrogatory 
No. 3 of Interrogatories served upon it by plaintiffs on January 13, 1958. 
The grounds for objections are that this interrogatory is too 
broad, the information sought thereby is not relevant to the subject mat- 
ter involved in the pending action and this interrogatory is not reason- 
ably calculated to lead to the discovery of admissible evidence. 
PLEDGER, EDGERTON & RICHARDSON 
By /s/ Randolph C. Richardson 


x x * 
Attorneys for Defendant Allis- 

| Chalmers Manufacturing Co. 
TO: Hyman J. Cohen, Esq. 
737-746 Warner Building 
501 13th Street, N. W. 
Washington 4, D. C. 
Attorney for Plaintiffs 


Galiher & Stewart 
820 Woodward Building 
Washington 5, D. C. 
Attorneys for Estate of Charles H. Tompkins 
and the Trustees of the Estate of Lida R. Tompkins 


James Sherier, Esq. 
Investment Building 
Washington 5, D. C. 
Attorney for Charles H. Tompkins Company 


PLEASE TAKE NOTICE that the foregoing Objections to Inter- 


rogatories will be set down for hearing by this Court at the earliest 
practicable time. 


PLEDGER, EDGERTON & RICHARDSON 
By /s/ Randolph C. Richardson 
(Certificate of Service) 


v- 
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26 [Filed Dec. 31, 1957] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendants Charles H. Tompkins Company, The 

Riggs National Bank of Washington, D. C., and Alan D. Henry, as 
Executors of the Estate of Charles H. Tompkins and the Riggs National 
Bank of Washington, D.C., Alan D. Henry and James Sherier, as 
Trustees of the Estate of Lida R. Tompkins, by their attorneys and 
move the Court to grant Summary Judgment in their favor. In support 
of said Motion, they pray tht all pleadings)and the Points and Authori- 
ties in Support of this Motion be read as a part hereof. 

GALIHER & STEWART 

By /s/ R. W. Galiher 


* x 


/s/ J. H. Reis 
* K * 


/s/ James Sherier 
*x kK * 


Attorneys for Defendants 
named above. 


NOTICE TO: Hyman J. Cohen, Esq. 
Attorney for Plaintiffs 
Warner Building 
Washington, D. C. 


Randolph Richardson, Esq. 
Attorney for Defendant Allis-Chalmers 


Washington Building 
Washington, D. C. 


Please take notice that the points to be submitted in support of 
this motion, and the authorities intended to be used are attached hereto. 
The rules of the above-named court require that if you oppose the grant- 
ing of the same, you shall within five days from the date of service of 
a copy thereof upon you, or such further time as the said Court may 

27 grant, or as the parties to this suit may agree upon, file in reply 
with the Clerk of said Court, a statement of the points and authorities 
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upon which you rely and serve a copy thereof upon counsel for above- 


named defendants. 


/s/ R. W. Galiher 

/s/ J. H. Reis 

/s/ James Sherier 
(Certificate of Service) 


EXHIBIT A. [Attached to Motion for Summary Judgment] 
Pertinent Parts of Lease 
The following are certified to be true extracts from the Lease 
entered into on February 25, 1947 between Charles H. Tompkins and 
Lida R. Tompkins, Lessors, and Harry A. Swagart, Sr., Harry A. 
Swagart, Jr., and Donald E. Swagart, as Lessees. 

"1, For and in consideration of the rent hereinafter re- 
served and the covenants hereinafter contained to be performed 
by the Lessees, the lessors do hereby lease unto the Lessees 
lots 4, 22, 23, 45, 46, 53 and 44 in Square 199, improved by 
premises designated as 1533 I Street, Northwest, in the city of 
Washington, District of Columbia, together with furnishings and 
equipment for the bowling alley and restaurant as per inventory 
schedule attached, for the term of ten (10) years commencing 
on the first day of September, 1950, and to be fully completed 
and ended on the thirty-first day of August, 1960." 

"3. (e) To take the premises in their present condition. 
The Lessors will make nq repairs except those rendered neces- 
i cary A but throughout the term of the lease, 
the Lessees shall make all repairs to the building and equipment 
made necessary by the use, misuse or neglect of the demised 
premises by the Lessees, including all painting of metal and 
woodwork both on the inside and outside of the building, as same 
become necessary for its preservation throughout the term of 
the lease. " 
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"3, (f) That all property of every nature in and upon said 
demised premises during the entire term of this lease and the 
occupancy of the Lessees shall be at the sole risk and hazard 
of the Lessees or those claiming by, through, or under them, 
and that the Lessors assume no liability or responsibility what- 
ever in respect of the business operations to be conducted by the 
Lessees or those claiming by, through or under them, nor for any 
accident, injury, damage or loss, either to person or property, 
happening or resulting in, upon or about said premises, the Les- 
sees hereby agreeing to save the Lessors harmless for any and 
all such accident, injury, damage or loss;" 


[ Filed Jan. 6, 1958] 

MOTION OF DEFENDANT ALLIS-CHALMERS MANUFAC- 

TURING COMPANY, A CORPORATION, FOR SUMMARY 

JUDGMENT 

‘Defendant, Allis-Chalmers Manufacturing Company, a corporation, 
moves the Court under Rule 56, Federal Rules of Civil Procedure, to 
grant summary judgment in its favor, on the ground that the deposition 
of plaintiff Edward J % Barrett, Jr., herein, and the applicable law, 
establishes negligence and/or contributory negligence on the part of 
Edward J. Barrett, Jr., male plaintiff herein, and bars recovery on the 
part of plaintiffs against this defendant. 

PLEDGER, EDGERTON & RICHARDSON 


By /s/ Randolph C. Richardson 
* * x 


Attorneys for Allis-Chalmers 
Manufacturing Company 
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upon which you rely and serve a copy thereof upon counsel for above- 


named defendants. 


/s/ R. W. Galiher 

/s/ J. H. Reis 

/s/ James Sherier 
(Certificate of Service) 


EXHIBIT A. [Attached to Motion for Summary Judgment] 
Pertinent Parts of Lease 
The following are certified to be true extracts from the Lease 
entered into on February 25, 1947 between Charles H. Tompkins and 
Lida R. Tompkins, Lessors, and Harry A. Swagart, Sr., Harry A. 
Swagart, Jr., and Donald E. Swagart, as Lessees. 

"1, For and in consideration of the rent hereinafter re- 
served and the covenants hereinafter contained to be performed 
by the Lessees, the lessors do hereby lease unto the Lessees 
lots 4, 22, 23, 45, 46, 53 and 44 in Square 199, improved by 
premises designated as 1533 I Street, Northwest, in the city of 
Washington, District of Columbia, together with furnishings and 
equipment for the bowling alley and restaurant as per inventory 
schedule attached, for the term of ten (10) years commencing 
on the first day of September, 1950, and to be fully completed 
and ended on the thirty-first day of August, 1960." 

"3. (e) To take the premises in their present condition. 
The Lessors will make nq repairs except those rendered neces- 
sary iyfaiecece atate but throughout the term of the lease, 
the Lessees shall make all repairs to the building and equipment 
made necessary by the use, misuse or neglect of the demised 
premises by the Lessees, including all painting of metal and 
woodwork both on the inside and outside of the building, as same 
become necessary for its preservation throughout the term of 
the lease. "' 
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"3. (f) That all property of every nature in and upon said 
demised premises during the entire term of this lease and the 
occupancy of the Lessees shall be at the sole risk and hazard 
of the Lessees or those claiming by, through, or under them, 
and that the Lessors assume no liability or responsibility what- 
ever in respect of the business operations to be conducted by the 
Lessees or those claiming by, through or under them, nor for any 
accident, injury, damage or loss, either to person or property, 
happening or resulting in, upon or about said premises, the Les- 
sees hereby agreeing to save the Lessors harmless for any and 
all such accident, injury, damage or loss;" 


[ Filed Jan. 6, 1958] 

MOTION OF DEFENDANT ALLIS-CHALMERS MANUFAC- 
TURING COMPANY, A CORPORATION, FOR SUMMARY 
JUDGMENT = 


‘Defendant, Allis-Chalmers Manufacturing Company, a corporation, 
moves the Court under Rule 56, Federal Rules of Civil Procedure, to 
grant summary judgment in its favor, on the ground that the deposition 
of plaintiff Edward J. Barrett, Jr., herein, and the applicable law, 
establishes negligence and/or contributory negligence on the part of 
Edward J. Barrett, Jr., male plaintiff herein, and bars recovery on the 
part of plaintiffs against this defendant. 


PLEDGER, EDGERTON & RICHARDSON 
By /s/ Randolph C. Richardson 
x * x 


Attorneys for Allis-Chalmers 
Manufacturing Company 
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TO: Hyman J. Cohen, Esq. 
737-746 Warner Building 
501 13th Street, N. W. 
Washington, D.C. 
Attorney for Plaintiffs 


Galiher & Stewart 

820 Woodward Building 

Washington 5, D. C. 

Attorneys for Estate of Charles H. Tompkins 

and the Trustees of the Estate of Lida R. Tompkins 


James Sherier, Esq. 

Investment Building 

Washington 5, D. C. 

Attorney for Charles H. Tompkins Company 


PLEASE TAKE NOTICE that the memorandum of points and 
authorities in support of this motion are attached hereto. The rules 
of the Court require that if you oppose the granting of the above motion, 
you shall file with the Clerk of the Court within five (5) days from the 
date of service of a copy of this motion upon you, or within such further 

time as the Court may grant, or, as the parties to this suit may 
agree upon, the statement of points and authorities upon which you rely 
and serve a copy thereof upon counsel for respective parties. 

PLEDGER, EDGERTON & RICHARDSON 


by /s/ Randolph C. Richardson 
* * aK 


Attorneys for Allis-Chalmers 
Manufacturing Company 


(Certificate of Service) 
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[Filed Jan. 18, 1958] 

MOTION TO AMEND SUBSTITUTE COMPLAINT 

Plaintiffs move to amend the Substitute Complaint by adding the 
following to be known and numbered as Paragraph 5a: 

Charles H. Tompkins was owner of the premises and licensee 
of said lift, and leased said premises to certain lessees under a lease 
providing that structural defects remained the responsibility of the 
owner (lessor). At the time of said lease and at all times material 
hereto said premises were hazardous and dangerous, and there was 
a failure to take safety measures which would make the lift safe for 
use. Asa result of the negligence and carelessness of said defendant, 
and as a result of his unlawful conduct in maintaining a nuisance, as 
aforesaid, Edward J. Barrett, Jr., was injured. 


/s/H. J. Cohen, Attorney for Plaintiffs 
* * sd 


[Filed Jan. 24, 1958] 

PRETRIAL FEBRUARY 11, 1958 STATEMENT OF 

HYMAN J. COHEN, ATTORNEY FOR PLAINTIFFS 

Edward J. Barrett, Jr., was an employee of S & H Parking Cen- 
ter, which occupied the premises at 15351 St., N.W. This building 
was constructed by defendant Chas. H. Tompkins Co., and in it said 
defendant installed a Nordyke Service Elevator, sometimes called a 
manlift or lift. Said defendant designed and constructed the building and 
its appurtenances, and installed the lift. The lift itself was designed 
and manufactured by defendant Allis Chalmers Manufacturing Co., and 
Chas. H. Tompkins Co. made the complete installation pursuant to 
the design instructions and standards furnished by Allis Chalmers. 
This was done prior to September 9, 1954, and on that date the late 
Charles H. Tompkins individually and as trustee was owner and lessor 
of the premises, the lessee being S & H Parking Center. 

There were treads on the steps of the lift to help make footing 
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secure. There is evidence that the treads were worn on September 9, 
1954, and that the steps did not furnish a secure footing. 

Barrett got on the lift, felt his footing to be insecure and instinc— 
tively, automatically, bent over to check his footing. He was being 
carried rapidly upwards and being bent over, his rear protruded. 

Had he been going up with his body in the normal vertical position 
he would have gone through the aperture in the concrete slab ceiling- 
floor in the normal manner. Being bent over, his rear protruded and 
hit the concrete slab with great force. His body was forced into ex- 
treme flexion and trapped in the mechanism until he was released on an 
upper floor. 


It is difficult if not impossible to visualize the accident and to 
understand what happened without a view. The installation is a permanent 
one and is the same today as on September 9, 1954. 

37 Negligence: 
Allis Chalmers manufactured, built and furnished the lift and the 


design for its installation. Chas. H. Tompkins Co. designed and built 
the structure and installed the lift. The aperture for the lift was so 
small that the body of a man on the lift using it in a normal and proper 
manner would hit the concrete if he were bent over. In these respects . 
these defendants were negligent. They failed to use and employ safe- 
guards which would prevent such an accident -- the collision of a man's 
body with the structure. (See Plaintiffs’ Answers to Interrogatories filed 
September 9, 1957. ) 

The doctrine of res ipse loquitur applies. 

Charles H. Tompkins was negligent in all the foregoing respects 
as the owner and lessor of an installation which was dangerous and 
hazardous as set forth above. Also, he was the licensee of the lift and 
was negligent with respect to the excessive rate of speed at which the 
lift traveled, inadequate lighting, and maintaining worn treads. (See 
Plaintiffs’ Answers to Interrogatories filed September 9, 1957. ) 

The doctrine of res ipse loquitur applies. 
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Injuries: 

Mr. Barrett's back was broken, his left ankle was fractured, and 
eventually he required a sympathectomy. His medical care was fur- 
nished by the compensation carrier for his employer prior to the time 
Barrett filed a Notice of Election to Sue, with the Bureau of Employees’ 
Compensation. Mr. Barrett will have to get this information from 
the compensation carrier by subpoena or otherwise. It may be that this 
information can be obtained from the Bureau of Employees' Compensa- 
tion. 

Mr. Barrett believes the medical expense to date has been ap- 
proximately $10,000.00. In addition, Mr. Barrett has been examined 
by Dr. F. M. Swisher at an expense of $25. 00 already paid by Barrett. 

Subsequent to the Election to Sue Barrett saw Dr. J. H. Neviaser 
who billed him for $40.00, and Drs. Groover, Christie and Merritt, at 
an expense of $17.50. Dr. Neviaser recommended a fusion operation, 
which would require hospitalization of six months or more, and Bar- 
rett has not yet decided to undergo this. 

38 Gytha Barrett sues for the loss of her husband's consortium. 
Stipulations: 
"Lift Regulations" of the Elevator Regulations of the Dis- 
trict of Columbia. 
Life expectancy 41.4 years. (Barrett is 29 years old. ) 
Report of Dr. F. M. Swisher dated July 12, 1955. 
Authorization for plaintiff and his representatives to make 
measurements of the lift and appurtenances and to take pictures. 
Stipulation that Chas. H. Tompkins Co. caused to be in- 
stalled the lift and the hoods, constructed the building, con- 
structed, built and provided the openings in the floor slabs. 
Stipulation that the lift was designed and built by Allis 

Chalmers Co. ; that the floor openings and hoods were constructed 

and installed in accordance with Allis Chalmers design require- 


ments, outlines, and standards. 
Stipulation that the late Charles H. Tompkins owned and 
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was lessor of the building which included the foregoing installa- 
tions, and that he was the licensee of the lift. 


Copy of lease. 
Barrett averaged $84. 00 per week salary and tips. He received a 
compensation at the maximum rate of $35. 00 per week for 46 work . 


weeks for which he received compensation of $1,610.00. During this 
period there were lost earnings at $84.00 per week, of $2, 254. 00. 

He returned to work part time of July 28, 1955, under medical 
supervision. In the period of six weeks his earnings were $162. 00, 
and he received compensation of $168.00. On the $84. 00 weekly figure, 


his lost earnings were $174. 00. » 
From September 8, 1955, to January 15, 1956, he worked at the 
Washington Garage, 1212 E St., N.W., earning $1, 264.00. This cov- . 


ered 18-1/2 work weeks based on a 66-1/2 hour week with pay of 
$1.00 per hour. The $84.00 weekly figure represents $1. 54 per hour. 
At this rate he lost $564. 00 during this period. 

His total loss of earnings is approximately $3, 000. 00. 


43 [Received Feb. 4 12:20 PM '58, U.S. MARSHAL] 


CIVIL SUBPOENA 
E.J. Barrett, Jr., etal., Plaintiff 
vs. Civil Action 


The Riggs National Bank, et al. No. 1273-56 
Executors Estate of Charles H. Tompkins, etc. 
Defendant 


To: Chief, Field Inspection Branch, District of Columbia (Julian E. Betts) 
Room 107, District Building 
You Are Hereby Commanded to appear in (this court) Courtroom 
of Judge Keech to give testimony in the above-entitled cause on the 7th 
day of February, 1958, at 10 o'clock A. M. (and bring with you) records 
pertaining to 15351 Street, N. W. 
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File No. 1660: 

1. Application for permit to install elevator and permit to 
Charles H. Tompkins. 

2. The entire file showing that there was no change and that the 
license remained in the name of Charles H. Tompkins on September 9, 
1954. 

3. Daily report of elevator inspection, Jan. 11, 1955. 

4. Copy of letter dated Jan. 12, 1955 pertaining to report of 
Jan. 11, 1955, 
and do not depart without leave. 

Harry M. Hull, Clerk 


By /s/ Clarice L. Fulglum 
Deputy Clerk 


Date January 29, 1958 


Hyman J. Cohen 
Attorney for Plaintiff 


(1331 G St. N. W. * * *) 
(RETURN OF SERVICE) 


44 U.S. MARSHAL'S RETURN OF SERVICE 


' FOR 
THE DISTRICT OF COLUMBIA 


E. J. Barrett, Jr., et al. 
vs. _ Civil Action Case No. 1273-56 
Riggs National Bank, et al. 
Summoned the within-named by delivering a true copy of subpoena 
to: 
Name Address How Date 
Chief Field Inspector 10-18 
Branch, Dist. Bldg. 


[Stamped: "Feb 5, 1958''] 
[ Stamped: "By Copy" 
CARLTON G. BEALL 
United States Marshal. 
By /s/ W. H. Becker, Deputy. 
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41 [Filed Jan. 29, 1958] 
PRETRIAL STATEMENT OF DEFENDANT, 
ALLIS-CHALMERS COMPANY,: A CORPORATION 
Defendant, Allis-Chalmers Manufacturing Company, a Corporation a“ 

admits that a manlift designed and constructed by it was installed ina . 
building at 1535 Eye Street, N.W.; denies it designed and constructed 
the appurtenances to the manlift; avers it did not install the manlift and 
the appurtenances; denies that the design and construction of the man- 
lift constituted a hazard to those who used it; denies that its manlift e 
portion of the completed installation was dangerous to those using the 
manlift; denies negligence, carelessness and unlawful conduct on its 
part; denies that the alleged accident, injuries, damages, losses, and 
loss of consortium were results of negligent, careless and unlawful 
conduct on its part; and is without information concerning the injuries, 





damages, losses, and loss of consortium complained of. 

This defendant avers sole or contributory negligence on the part _. 
of the male plaintiff in that his use of the manlift in an improper manner . 
constituted a failure and neglect on his part to exercise due care for his 
own safety and caused or contributed to cause the alleged accident, in- ” 
juries, expenses, damages, losses and loss of consortium complained 
of. 

The doctrine of res ipsa loquitor referred to in plaintiffs’ pretrial 
statement cannot be applicable to this defendant as it merely sold the 7 
manlift, and as it did not install the manlift or have any control over it w 
or its operation or maintenance after the sale, the manlift was not in 
possession or under control of this defendant after the sale of same and 
more especially at the time of the alleged accident. 

Stipulations: 
1. That this defendant be permitted medical examinations 

of male plaintiff provided trial is not delayed thereby. 

42 2. Lift and elevator regulations of the District of Columbia » 
be admitted in evidence without formal proof, subject to applicable : 
objections. 
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3. Lift and elevator inspection records of District of Colum- 
bia on manlift involved be admitted in evidence without formal 
proof, subject to applicable objections. 

PLEDGER, EDGERTON & RICHARDSON 


By /s/ Randolph C.. Richardson 
* xk * * 


Attorneys for Defendant Allis- 
Chalmers Manufacturing Company 


(Certificate of Service) 


CLERK'S OFFICE 


(postmarked Feb. 10, 1958) United States District Court 
[Mr. Hyman J. Cohen for the District of Columbia 
Warner Bldg., Wash., D.C. | Washington, Feb. 7, 1958 


Dear Sir: 

In C.A. 1273-56, Barrett, et al. vs. Swagart, et al., Judge 
Richmond B. Keech this day ruled as follows on summ. judgt. & 
objections to interrogatories --- 

"motions summ. judgt. C.H. Tompkins Co., executor 
estate C.H. Tompkins & trustee estate Lida R. Tompkins & 

Allis-Chalmers Mfg. Co. GRANTED. Interrogatories of 


Plitf. now moot. 
HARRY M. HULL, Clerk. 
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[Filed Feb. 18, 1958] 

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT 

Upon consideration of motion of defendants Charles H. Tompkins 
Company, The Riggs National Bank of Washington, D.C., and Alan D. 
Henry, as Executors of the Estate of Charles H. Tompkins and the Riggs 
National Bank of Washington, D.C., Alan D. Henry and James Sherier, 
as Trustees of the Estate of Lida R. Tompkins, for summaryjudgment, 
and points and authorities in support thereof, and plaintiffs' opposition 
to this motion for summary judgment, filed herein; and motion of de- 
fendant Allis-Chalmers Manufacturing Company, a corporation, for 
summary judgment, and memorandum of points and authorities in sup- 
port thereof, and plaintiffs’ opposition to this motion, filed herein, and 
after hearing in open Court, it is this 18th day of February, 1958, 

ORDERED, that motion of Charles H. Tompkins Company, The 
Riggs National Bank of Washington, D.C. and Alan D. Henry, as Execu- 
tors of the Estate of Charles H. Tompkins and the Riggs National Bank 
of Washington, D. C., Alan D. Henry and James Sherier, as Trustees 
of the Estate of Lida R. Tompkins, for summary judgment be and it 
hereby is granted, and it is further 

ORDERED, that motion of defendant Allis-Chalmers Manufacturing 
Company, a corporation, for summary judgment be and it hereby is 
granted, and it is further 

ADJUDGED and ORDERED, that judgments be entered for all of 
aforementioned defendants, with costs. 

By the Court 

/s/ R. B. KEECH 
x * x | Judge 
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[Filed Mar. 6, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of March, 1958, that plaintiffs 
hereby appeals to the United States Court of Appeals for the District of 
Columbia fromthe judgment of this Court entered on the 18th day of 
February, 1958 in favor of defendants against said plaintiffs. 
/s/ Hyman J. Cohen 
Attorney for plaintiffs 














SERVICE 
ELEVATOR 


ALLIS-CHALMERS 
MILWAUKEE 1, WIS. 





AFE, economical service in the movement of: both per- 

sonnel and material is yours with the Nordyke Service 

Elevator. Originally designed for use in flour mills 
where quick transportation of employes is essential — it is 
now widely used by many classifications of business and 
industry. 

It may be used in any building having two or more floors, 
up to a height of 200 feet. 


There is no waiting with the Nordyke Service Elevator. 
There is a step coming every few seconds, either up or down, 
at any given floor. 

Time-tested design and heavy-duty construction insure 
dependable operation. 


The Service Elevator requires less installation space than 
a stairway or ordinary freight elevator. The cost of continuous 
operation per 24-hour day varies between 20 and 50 cents, 
depending on the total height of the unit. 


The Nordyke Service 
Elevator is not intended 
as a public:elevator — it 
should be used only by 
employes who are prop- 
erly instructed in its use 
and operation. 


PARTIAL LIST OF USERS 


Pillsbury - - - - - Minneapolis, Minnesota 
General Mills - - - - Minneapolis, Minnesota 
Colgate Palmolive Peet Co. - Berkeley, California 
Quaker Oats Co. - - - - = Chicago, Illinois 
Corn Products Refining Co. - - Chicago, Illinois 
Weyerhaeuser Lumber Co, - Everett, Washington 
Owens-Illinois Glass Co. - Gas City, Indiana 
Cleveland Garage Corp, - - Cleveland, Ohio 
Morton Salt Co. - - - - Port Huron, Michigan 
General Electric Co. - - - Fort Wayne, Indiana 
Timken Roller Bearing Co, - - - Canton, Ohio 
Nevada Consolidated Copper Corp. - - - - 

- - Hurley, New Mexico 
Reauion Star Recaps oe. - Washington, D.C. 
Cream of Wheat Co. - - Minneapolis, Minnesota 
National Biscuit Co. - - - New York, New York 
Dr. Pepper - - - - + Dallas, Texas 
State College of Washington - Pullman, Washington 
Swift & Co. - - - - - Champaign, Illinois 


MILL 


Section of bag elevator designed to con- 


vey bags and other packaged material. 
i Elevators are furnished with steps and 
' bag carriers, alone or in combination. 





Texrope is an: AllisChalmers. trademark. 


RAPER PLANT 


~ 
2 


a | 


Bag carriers are seen here conveying 
bundles of paper to floor above where 
they are automatically discharged. 


Top landing, showing elevator head with 
streamlined motoreducer drive. 





Serves eight floor hardware stockroom. 
Limit switches stop elevator if passen- 
ger fails to debark at top landing. 


Photo of ascending passenger shows el- 
evator’s sturdy construction. 


VICE ELEVATOR 


“FILTRATION PLANT 


Special bag carriers handling bags of 
lime in water plant. Elevator unloads 
bags automatically at desired floor. 


Employe descending to ground floor. 
Note control ropes and tension adjustment. 





WORM GEAR DRIVE, Usually drives belt at 75 ft per 
minute although speeds of 50 to 120 ft per minute can bei obtained 
by selection of proper Texrope drive. Has magnetic brake. Drive 
units, including enclosed motor, are determined by elevator height 
and number of steps. No overloading or power waste. 


g LLIs- CHALMERS Service Elevator is a simple, 
A sturdy machine, designed for long, dependable 
service. Generous construction supplies ample 
rigidity to the structure ... to the drive unit. The 
motor and belt have been selected to handle heavy 
loads at high efficiency. These loads are fully pro- 
tected by safety features at all times, whether the 
belt is stationary or in motion. And, if necessary, the 


STEPS. Non-skid surface, double type, 122 in, wide, 14 in. 
long. Spaced on 18 ft. centers, with other spacing upon request. 
Extra heavy friction surface and double tread enhance ey and 
minimize possibility of step breakage. 


SPECIAL BAG CARRIERS. Available for the safe cle- 
vation of filled bags and cartons. Tripping device provided at each 
floor for automatically discharging the bags at desired floor. 


GEARMOTOR DRIVE. Direct con- 
nected to head pulley for compactness, efficiency, aa- 
ded strength, and elimination of coupling power loss. 
Safety type coupling connecting motor and drive pro- 
vides double safety. Enclosed motors are used, usually 
driving belt at 75 ft per minute, with special speeds 
upon request. Elevator height determines hp rating, 
with 2 hp for up to 75 ft, 3 hp to 135 ft, S hp to 200 ft. 


MFA CRT TIS PrawT 


NAR NLL Sora. =©6Dise type with electrical release 
when power is on... mechanically engages when power fails or 
is turned off. Stops travel within approximately one foot. Positive 
shaft connection between brake and drive unit gives rapid stopping 


action. Wear indicating device shows when adjustment is needed. 


speed of the Service Elevator may be changed to fit 
most applications. 


Service Elevator consists’ essentially of a vertical 
channel iron framework separating two pulleys over 
which passes a rubber belt. Handles and steps are 
attached to this belt for carrying passengers or ma- 
terials. There are no superfluous parts... all parts 
are easily accessible. 


STEP ROLLERS. Each step has four rollers riding entire 
length of travel in three in, channel iron. This absorbs most of the 
stress from weight being on the steps, 





Head Pulley 


Two 10 inch 
Channel Irons 


Reducer 


vi Belt 14” Wide 
Float S or 6 Ply 
Switch 


CONSTRUCTION FEATURES 


For Safety, Reliable Operation : | > van Limit Switch 


CHES. For double protection, two oe 
ae ones are placed at top landing to stop ele- 
vator should passenger fail to get off. They are lo- 
cated on the UP side of the elevator channels, one 6 
in. higher than the other to insure positive stopping. 


TrAaaAyT VSwrmrrerpwy 


FLOAT SWITCH. Starts and stops belt from any , 
position on elevator. Two control ropes extending the A ie eee a 
full length on the UP and DOWN sides of the elevator A et 

are attached to the float switch. Elevator can be a oe 

stopped at any floor or between floors by pulling 
control rope in direction of travel. Rope has wire core 
insuring long life and strength. 


SPIDER 


ERS. For rigidity, cast iron spiders are pro- 
vided every five feet for the entire length of the ele- 
vator. Structural support between landing and head 
beams are furnished by customer. Spiders are con- 
structed to hold spacing of channels should holding 
bolts become loose, 


CHANNEL IKONS. Supplied in 3 in. size, weigh- 
ing 4.1 lb per lineal foot. For increased rigidity and 
strength, two 10 in. channel irons provide sturdy 
mounting of driving motor, reducer unit and head 
pulley. These channels are arranged so that the head 
pulley will be caught and held should shaft ever fail. 
BELT. High quality friction surface belting insures 
safe, trouble-free service. Five ply thickness is used 
for heights up to 100 ft. Six ply from 100 to 200 ft. 
BELT TENSION ADJUSTMENT. Easily changed 
by turning adjusting bolts on each side of boot pull- 
ey. No guess work as to proper tension. Ne 

HEAD PULLEY. Covered with Grip-on” black im- <i Saco i} Step Roller 
pregnated pulley lagging to produce high friction. Bae mE: Step 
DRIVES. Gear units are approved by the American . 

Gear Manufacturers Association for continuous duty 

at the rated loads. Set é 
HAND HOLDS. Enclosed type for gripping only in me 3 ; pees 
the direction of belt travel when a step is available i 

for passenger. Provides additional safety measure. 


Hand Hold 
Bracket 
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Diagrams 
showing safety 
measures to be 
considered with 
pach installation. Zan 
Check existing MOUNT ~| piswount 


safety codes of et se 


your state 


for specific 
requirements 


Fig. 1 — Mounting 
and Dismounting Steps 
at Boot. 
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Fig. 2 — Minimum 
Distance to 


Overhead Obstruction. 
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Fig. 3 — Depth, Width 
and Clearance of 
Floor se sarskce 
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Sales Offices 


ALABAMA Telephone 

Birmingham 3, 2000 First Ave., Nortth....0....4-5494 
ARIZONA 

Phoenix, 30 West Madison St... ALpine 3-2159 
CALIFORNIA 

Los Angeles 13, 417 S, Hill Se... Madison 6-2231 





San Diego 1, 747 Ninth Ave......e....BElmont 4-4684 
San Francisco 7, 650 Harrison St....Douglas 2-8384 
COLORADO 
Denver 2, 909 17th Street... Cherry 6356 
CONNECTICUT 
Hartford, 750 Maint St... 
New Haven 10, 157 Church St 
DISTRICT OF COLUMBIA 
Washington 5, 14th & H Sts., N.W., Executive 3-2800 
FLORIDA 
acksonville 7, 1628 San Marco Boulevard....98-6441 
jami 32, 25 S.E. 2nd Avenue. 
Tampa 2, 405 S. Morgan St... 
GEORGIA 
Atlanta 3, 57 Forsythe St.. N.W,.-.ccseee 
ILLINOIS 
Chicago 3, 135 So, LaSalle St.—_..... 
Peoria 2. 301 S. Adams St....... 
Rockford, 303 North Maio St... 


..Chapel 6-5675 
w--State 7+1176 















INDIANA 

Evansville 9, 129 Locust St... 

Indianapolis 4, 11 S. Meridian Sc.. 
IOWA 

Davenport, 326 W. Third St... 3-9793 

Des Moines, 206 Sixth Ave... 35-8682 
KANSAS 

Wichita 2, 107 South Main Street_......Forest 3-9762 
KENTUCKY 

Louisville 2, 241 S. Fifth Se. .cccassccocscccccvsees Clay 7656 
LOUISIANA 

New Orleans 12, 210 Baronne St.......Raymond 8623 

Shreveport: 23, 624 Travis: St. ..c<ccccccrcevssvoesasemcesece 2-327 
MAINE 

Augusta, 2691 Water St.... -Augusta 463 











MARYLAND 

Baltimore 18,:1115 East 30th St......HOpkins 7-4480 
MASSACHUSETTS 

Boston 16, 31) St. James Ave......0....-Hubbard 2-3700 
MICHIGAN 

Detroit 2, W. Grand Blvd. & 2nd Blvd... 

Trinity 1-2300 

Grand Rapids:2, 5-7 Lyon St.. Ni Woiseccsresre: 98249 

Jackson, 297 ‘W, Michigan Ave. Serer ht) 
MINNESOTA 

Duluth 2, 10 E. Superior St.....-.-..0-cecs--sorss 7-$061 


Minneapolis 2, 821 Marquette Ave.....ATlantic 6455 
MISSOURI 

Kansas City 6, 6 East 11th St... Wictor 0132 

St, Lours 3, 1203 Olive Stic cee Comtral 1-4313 


MONTANA 

Butte, 81 Hirbour Building... ssssesesmceereeeeeeet 41 
NEBRASKA } 

Omaha 2, 14th & Farnam Sts._........... Atlantic 1780 
NEW JERSEY 

Newark 2, 1060 Broad St.....casessessess Market 3-7170 
NEW MEXICO’ 

Albuquerque, 323 3rd St., SW ncsececsssssecssseneeeee 3-8487 
NEW YORK 

Buffalo 3, 535 Washington St.—.... Washington 1741 


New York 7, 50 Church St. Beekman 3-9100 
Rochester 4, 241 East Ave... 
Syracuse 2, 472 S. Salena St 

NORTH CAROLINA 
Charlotte:2, StS. TeVOR Se ccccsccccsssssssssscssvenesses 2-3188 

OHIO 
Akron 8, First National Tower... -7648 
Cincinnati 2, 617 Vine St cee 7300 
Cleveland 14, 815 Superior Ave., N.E.....Main 1+5182 
Toledo 4, 245 Sumit St...cccceccmn eee dams $209 
Youngstown 3, 25 E. Boardman St.. fala sinietiassiasvan 

Riverside 3-5175 










OKLAHOMA 
Oklahoma City 1, 401 N. Harvey St.....Regent 9-1631 
Tulsa 3, 320° El Archer St.cccccocsemmscsccscsocecsceseses 4-9163 
OREGON 
Portland 4, 520 S. W. 6th Ave.—..-..... Capitol 9835 
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Elevator helps attendants give faster service in large parking garage. 


PENNSYLVANIA 
Philadelphia 3, 1617 Pa, Blvd.....Rittenhouse 6-8412 
Pittsburgh 19, 421 Seventh Ave......... Atlantic 1-4154 
Wilkes-Barre, Market & Franklin Sts... 
VAlley 3-2413 
Works. $2 East King SG seanisnsnacices pits aacaed York 5415 


RHODE ISLAND 
Providence 3, 111 Westminster St.......Jackson 1-8820 

TENNESSEE 
Chattanooga 2, 737 Market 
Knoxville 2, 331 S, Gay St. 
Memphis 3, 46 N. Third St.. 

TEXAS 
Amarilio, 301 Polk St........ 
Beaumont, 490 Bowie St.... 
Dallas 2, 1800 N. Market St..... 
El Paso, Corner Oregon & Mills Sts... 23-7439 
Fort Worth 1, 408 West 7th St 
Houston 3, 1719 McKinney Ave 
San Antonio $, 902 Frost Nationa 


--6-5101 





















UTAH 
Sale Lake City 1, 136 S. Main St. S723 


VIRGINIA ey 
Richmond 19, 627 East Main St.....-.:cccccsceseeeeees 3-6646 

WASHINGTON . 
Seattle 1, 1318 4th Ave... ccccccsceseeneeeeeees Main 3797 


Spokane 1, West 422 Riverside Ave.....Madison 0185 


WEST VIRGINIA 

Charleston 1, 179 Summers St... 39-505 
WISCONSIN 

Milwaukee 2, 715 N. Van Buren St., BRoadway 1-4729 
CANADA . cals 

Montreal, Quebec, 4104 St. Catherine St. Ms : 
Ma. 241 
Toronto, Ontario, 629 Adelaide St. W...Empire 4-0486 
Winnipeg, Manitoba, 36 Albert St...... 92853-5 
Calgary, Alberta, 709-8th Ave. W. Main SRRO 
Vancouver, B, C., 1200 W, Pender St.....Tatlow 4728 


Distributors in all principal cities throughout 
the United States 


Offices and distributors located throughous the world. 
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